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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 9 8 3 4 J 0 
W A S H I N G T O N . O.C. Z0460 

U L I 1 9 fdUf lOLIOWASTI AMOIMINQINCY NIB^ONkC 

MEMORANDUM 

SUBJECT: Interim Guidance on Notice Letters. Negotiations, and 
Infocmation^xchange 

FROM: J. wlnTlorfPorter 
Assistant Administrator 

TO: Regional Administrators 

I. INTRODUCTION 

The Superfund Amendments and Reauthorization Act of 1986 
(SARA), which amends the Comprehensive Environmental Response, 
Compensation, and Liability Act of 1980 (CERCLA), maintains the 
importance of a strong Superfund enforcement program.> In 
particular, SARA emphasizes the importance of entering into 
negotiations and reaching settlements with potentially 
responsible parties (PRPs) to allow PRPs to conduct or finance 
response actions. SARA generally codified the Agency's Interim 
CERCLA Settlement Policy but also established some new 
authorities and procedures that were designed to facilitate 
settlements. 

A fundamental goal of the CSRCLA enforcement program is to 
facilitate voluntary settlements. EPA believes that such 
settlements are most li)cely to occur when BPA interacts 
frequently with PRPs. Frequent interaction is important because 
it provides the opportunity to share information about a site and 
nay reduce delays in conducting response actions caused by the 
laclc of eoaoBunication. Important mechanisms for promoting 
interaction and facilitating communication between BPA and PRPs 
include issuing notice letters, entering into negotiations, and 
exchanging information with PRPs. 

> CERCLA of 1980 as amended by SARA of 1986 is referred to 
in this guidance as CERCLA. 

,«t: t. 
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This guidance replaces the October 12, 1984 guidance on 
"Procedures for Issuing Notice Letters" and the October 9, 1989 
guidance on "Timely Initiation of Responsible Party Searches, 
Issuance of Notice Letters, and Release of Information." ' 
Although certain procedures and the timing of various activities 
have been modified, this guidance retains many fundamental 
aspects of the October 12, 1984 and October 9, 1985 guidances. 
In particular, this guidance re-emphasizes the importance of 
timely issuance of notice letters and the exchange of isforaation 
between EPA and PRPs. In addition, this guidance incorporates a 
moratorium and "formal" period of negotiation (referred to as a 
negotiation moratorium) into the settlement process. BPA's 
commitment to carrying out these activities is crucial for 
supporting our fundamental goal of facilitating nogot^eted 
settlements. 

II. PURPOSE AND SCOPE OF GUIDANCE 

The purpose of this guidance is to assist the Regions in 
establishing procedures for the issuance of notice letters to 
PRPs, for the conduct of negotiations between BPA and PRPs, and 
for the exchange of information between BPA and PRPs. 

This guidance addresses the use of both "general" and 
"special" notice letters for removal and remedial actions. 
Special notice letters differ from general notice letters because 
special notices trigger the negotiation moratorium. . The 
negotiation moratorium ia th*. period of-time where a moratorium 
is imposed on certain BPA actions and a period of "formal" 
negotiations is established between EPA and PRPs. 

Use of both general and special notice letters are 
discretionary. However, the Regions are expscted to issue 
general and special notices for the vast majority of remedial 
actions. Such notice letters will be issued for remedial 
investigations/feasibility studies (RI/FSs) and remedial 
designs/remedial actions (RD/RAs). Although it is generally 
appropriate to issus a "removal notice" for all removal actions, 
the Regions sr* not expected to invoke ths 1122(e) special notice 
procedures for most rsaovsls. 

' This ouidsnes also addresses the timing, duration, and 
conclusion of the negotiation moratorium. Finally, this guidance 
discusses ths process of information exchange between EPA and 
PRPs, including requests for and releases of site-specific 
inforaation. 

*̂: . These guidances were issued under OSWBR Directive Numbers 
983^.--nd 9834.2, respectively. 



^ • V •»-,. I, 

9834.10 

III. STATUTORY AUTHORITY 

A. SETTLEMENTS 

Sections 104(a), 122(a), and 122(e)(6) authorise settlements 
and establish certain conditions for allowing PRPs to conduct or 
finance response actions. Section 104(a) authorizes BPA to enter 
into an agreement with PRPs to allow PRPs to conduct or finance 
response actions in accordance with 1122 if BPA deteraines that 
the PRPs will conduct the response action properly and proaptly. 
Under 1104^a), PRPs cannot conduct the RI/FS unless BPA 
determines that the PRP is qualified to perform the RI/FS, BPA 
contracts with or arranges for a qualified person other than the 
PRP to assist BPA in overseeing and reviewing the RI/FS, and the 
PRP agrees to reimburse the Fund for the costs BPA incurs in 
overseeing and reviewing the PRP's RI/FS. 

Section 122(a) similarly authorizes BPA to enter into 
agreements with PRPs to perform response actions if BPA 
determines the action will be conducted properly. Section 122(a) 
also provides for EPA, when practicable and in the public 
interest, to facilitate settlements with PRPs to expedite 
effective remedial actions and to ainimize litigation. 

Section 122(e)(6) provides that no. PRP aay undertake any 
remedial action at a facility where BPA or a PRP pursuant to an 
administrative order or consent decree under CBRCLA has initiated 
an RI/FS unless the remedial: action has been authorized by BPA. 

B. SPECIAL NOTICE PROCBDURBS AMD INFORMATION RELEASE 

Sections 122(e) and 122(a) contain provisions relating to 
the special notice procedures and ths rslease of information to 
PRPs. Section 122(e) provides for BPA to utilise the special 
notice procedures if BPA determines that a period of negotiation 
would facilitate an agreement with PRPs and would expedite 
remedial actions. Section 122(e) also provides for BPA to 
release certain iaferaation to PRPs. Such inforaation includes, 
to the extant •••liable, the naaes and •ddresses of other PRPs, 
the voluaa sad nature of substances contributed by each PRP, and 
a ranking b j volume of the substances at the facility.* In 

' Congreis recooaized that there aay bs llaitatlons to the 
availability of inforaation at early phases of the response 
action. In particular. Congress noted that the BI/FS special 
notice need not be aceoapanled by inforaation on voluaa and 
nature of waste and ranking if this Inforaation is not available 
at the start of the RI/FS. A separate notice and inforaation 
release should be provided for private parties who actually 
conduct the remedial action and inforaation on voluBe.:.̂ ĵ ature and 
ranking of wastes should be mede available routinel«y cT'tV this 
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addition, this section provides for EPA to make such inforaation 
available In edvance of the special notice upon request by a PRP 
in accordance with procedures provided by EPA. 

Issuance of a special notice triggers a moratorium on the 
commencement of certain actions by BPA under S104 or S106. The 
purpose of the moratorium is to provide for a period of 
negotiation between EPA and PRPs. The moratorium prohibits BPA 
from commencing eny response action under 1104(a), and an RI/FS 
under 1104(b). or an action under 1106 for 60 days after receipt 
of the notice. If BPA determines that a "good faith offer" has 
been submitted by the PRP within 60 days after receipt of the 
^special notice, EPA shall not commence an action under 1104(a) or 
take any action against any person under 1106 for an additional 
60 days or commence an RI/FS under 1104(b) for an additional 30 
days. 

Under f122(e)(2)(a), EPA may commence any additional other 
studies or investigations authorized under 1104(b), including the 
remedial design, during the negotiation period. Under 
fl22(e)(2)(C), if an additional PRP is idsntlfied during the 
negotiation period or after an agreement has been entered into, 
EPA may bring the additional party into the negotiation or may 
enter into a separate agreement with the PRP. Under fl22(e)(S)', 
EPA is not prohibited from undertaking a'response or enforcement 
action during the negotiation period when there is a significant 
threat to public health or the environaent. 

Section 122(a) provides that if BPA decides not to use the 
special notice procedures established under S122{e), EPA is 
required to notify PRPs in writing of this decision along with an 
explanation why it is inappropriate to use such procedures. 
The decision by BPA to use or.not to uss the special notice 
procedures is not subject to judicial review. 

IV, INFORMATION EXCHANGE 

The exchange of inforaation between BPA and PRPs is crucial 
for.facilitating settloaents. Inforaation exchange should be an 
ongoing preeass of eoaaunication. EPA usss inforaation obtained 
from PRPs to deteraine potential liability, to deteraine the need 
for respoasa, and to support the selection of the reaedy. PRPs 
use inforaation obtained from EPA to organize among themselves 
and to,,devalop a "good faith offer" to conduct or finance 
response actions. 

time. See the Conference Report on the Superfund Aaendaents and 
Reauthorization Act o>J,986, 99 Cong., 2d Sees. Report 99-962 
pp. 253 (1986). ..'c.. 
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A. INFORMATION REQUESTS 

EPA may request information from PRPs about various 
activities and conditions under S104(e) of CBRCLA and under 
S3007(a) of the Resource Conservetion and Recovery Act (RCRA). 
In addition, EPA may issue edministretlve sxibpoenas under 
S122(e)(3)(b) of CERCLA. Information coamonly requested includes 
details concerning waste operations and waste management 
practices, the type and amount of substances contributed by esch 
PRP, as well as the name of other PRPs that contributed 
substances to the site. 

Information requests should be issued es early as 
practicable and may be issued as a separate letter during the PRP 
search process, as part of the-general notice letter, or through 
an administrative subpoena. A detailed discussion about the use 
of information request letters and adainistrstlve subpoenas 
is contained in the forthcoming "Guidance on Use and Enforcement 
of Information Requests and Administrative Subpoenas under CBRCLA 
iS104(e} and 122(e)." 

The Regions have the discretion to decide whether to issue 
an information request as a seperate letter during the PRP search 
or as a component of a general notice letter. Issuing a separate 
information request letter in advance of the general notice may 
be advantageous in situations where information from PRPs is 
needed to determine whether it is appropriate to issue a notice 
letter to such parties. 

Information requests should be developed in eccordance with 
the forthcoming guidance on information requests and 
administrative subpoenas as mentioned above. An information 
request should also indicate that BPA plans to vigorously enforce 
informetion requests with the new enforcement tools authorized 
under SARA which Include issuing orders undsr 1104(e)(5). 
Finally, the inforaation request should indicate thet it is the 
PRPs responsibility to infora BPA whether inforaation they 
provide to BPA is confidential and subject to protection under 
1104(e) of CB&CLA. 

B. INFORMATION RELEASE 

It is iaportant to gather and release site-specific 
information to PRPs as soon as reesonably practicable. Gathering 
and releasing such information early in the process will not only 
expedite response and enforceaent activitias but will help PRPs 
organize and negotiate aaong themselves as wall. 

As indicated, 1122(e)(1) provides for the release of certain 
information to PRPs to the extent such inforaation is available. 
Such information includes the names and addresses of other PRPs, .--vH.: 
the volume and nature of substancss contributed by eech PRP, end r L 
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Also, this guidance is written with the assumption that each 
notice letter will be issued in sequence. Consequently, the 
guidance has been structured so that certain information provided 
or requested in one letter is not repeated in a subsequent 
letter. The content of actual letters may, however, nead to be 
modified in situations where this process is not followed. 

For example, there may be a situation where site activities 
are already underway and where the Region is rsady to issue the 
RI/FS special notice but has not issued a general notice. In 
this instance, it would not be necessary to wait to send the 
special notice until after a general notice is issued. However, 
it may be appropriate to Include certain aspects of the general 
notice into the special notice. 

A. PURPOSE OF NOTICE LETTERS 

The purpose of the general notice is to inform PRPs of their 
potential liability for future response costs, to begin or 
continue the process of information exchange, and to initiate the 
process of "informal" negotiations. In addition, the generel 
notice informs PRPs about the possible use of the 1122(e) special 
notice procedures and the subsequent moratoriua and "formal" 
negotiation period. 

The purpose of the special notice is similar to the general 
notice, except that the special notice is also used to Invoke the 
statutory moratorium on certain EPA actions and to initiate the 
process of "formal" negotiations. Although the general notice 
does not trigger a moratorium on any. BPA action and does not 
invoke a "formal" period of negotiation, the general notice is 
expected to initiate a dialogue between BPA and PRPs. Issuance 
of a general notice should be viewed as a maehanism for 
initiating negotiations whereas issusnce of a special notice 
should be viewed as a mechanism for concluding negotiations. 

The. term "inforaal" negotiations does not aean that such 
nsgotiatiens are not serious efforts to reach a settlement. 
Rather "iaferaal" nagetiatlons refers to any negotiations that 
are not eoadueted as part of the negotiation aoratoriua triggered 
by issuanea of a spacial notice under 1122(a). The terms 
"informal" and "formal" negotiations are used to draw a 
distinction between negotiations which are and are not covered by 
the-il-22(e) aoratoriua. 

B. GENERAL NOTICE LBTTBR 

Agency notification procedures should provide PRPs with 
sufficient time to organize and develop a reasonable offer to 

>f. . conduct or finance the response action. Toward this end, the 
»J" . ... 
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Regions should contact PRPs prior to issuing a 1122(e) special 
notice by issuing a general notice letter. 

1. Whether to Issue General Notice 

A general notice letter should be issued at the vast 
majority of sites that are proposed for or listsd on the National 
Priorities List (NPL) where negotiations for the RI/FS and RO/RA 
have not yet been initiated. Circumstances where it may not be 
appropriate to issue the general notice include sites 
where a notice pursuant to previous guidance was issued prior to 
the reauthorization of CERCLA or where the Region is ready to 
issue a special notice at the site. These exceptions are 
'iiLroî 'tant for minimizing any possible disruption to ongoing 
cictivities. 

2. Timing of General Notice 

The general notice letter should be sent to PRPs as ssrly 
in the process es possible, preferably once the site has been 
proposed for inclusion on the NPL. Early receipt of the general 
notice-will ensure that PRPs have adequate knowledge of their 
potential liability as well as a realistic opportunity to 
participate in settlement negotiations. Whsn a separate 
information request letter has been sent to PRPs prior to the 
general notice, the information request should be sent as early 
as possible to avoid any delay in issuing ths general notice. 

3. Recipients of General Notice 

General notice letters should be sent to ell parties where 
there is sufficient evidence to make a preliminary determination 
of potential liability under 1107 of CBRCLA. If there is doubt 
about whether available information supports issuancs of ths 
general notice, separate information request letters may be sent 
to such parties prior to issuing the notice. If a Federal agency 
has been identified as a generator at a facility not 
owned/oparatad by tha Federal agency, such agency should be 
routinely notified like other PRPs. 

If additional PRPs are identified after the general notice 
but befora tha RI/FS speciel notice is issued, the Regions should 
provide a gaaaral notice to those additional PRPs. If additional 
PRPS are idaatified after general and special notices are issued, 
the additional PRPs need not receive a generel notice before 
receiving the appropriate speciel notice. However, relevant 
aspects of the general notice should be incorporated into the 
special notice. 

Copies of the generel notice should be provided to the 
Regional administrative record coordinator, the appror ^ate State 
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representative, the State or Federal trustee if a trustee for 
natural resources has been designated, and to BPA headquarters at 
the same time notices are sent to PRPs. The copies of notices to 
headquarters should be sent to the Information Management Section 
within the Program Management and Support Office of the Office of 
Waste Programs Enforcement (OWPB). 

Providing copies to the administrative record coordinator is 
important for ensuring that the notice is placed in the 
edministrative record.< Providing copies to the State 
representative and the State or Federal trustse is iaportant for 
ensuring that States are eppropriately informed about possible 
future negotietions.' Providing copies to OVPE is essentiel for 
permitting entry into the Superfund Enforceaent Tracking Systea 
(SETS). Entry into sets will facilitate our efforts to track 
site activities and to respond to Congressional and other 
inquiries. Direct Regional input of data into SETS on notice 
letter recipients is planned for FY 1988. 

It is not necessary to provide copies of each general notice 
to the administrative record coordinator. State repreaentatlve. 
State or. Federal trustee, or headquarters in instances where 
identical notices are provided to multiple PRPs. Where there are 
multiple PRPs et a site, a copy of one general notice with a list 
of other parties who have received the letter would suffice. 

4. Contents of General Notice 

The general notice letter should contain the following 
components: a) a notification of potential liability for 
response costs, b) a discussion about future notices and the 
possible future use of special notice procedures, c) a general 
discussion about site response ectivities, d) a.request for 
information about the site (if appropriate), a) the release of 
certain site-specific Informetion (where available), f) a 
discussion about tha asrits of foraing a PRP steering committee, 
g) a notice regarding the developaent of an adainlstrative 
record, and h) a deadline for responss to tha letter and 
information oa tha BPA representative to contact. 

4 A discussion about placing notice letters in the 
administrstiva record is covered in tha forthcoming "Guidance on 
the Administrative Record for Selecting a Response Action Under 
CERCLA" and in the preamble to the fortheoaing revisions to the 
National Contingency Plan. 

" State participation in negotiations is covered in the 
forthcoming "Interim Guidance on EPA-State Relations in CERCLA 
Enfq^;4}^ent." 
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a. Potential liability; The letter should inform parties 
that they are potentially liable for response costs under 1107 of 
CERCLA, including the costs of conducting the RI/FS and RO/RA. 
The latter should define the scope of potential liability and 
should briefly explain why the parties have been identified as 
PRPs. 

b. Future notice under il22(a) or 1122(a): The letter 
should indicate that EPA will notify the party at an appropriate 
point in the future. The letter should specify thet this notice 
will either be e fl22(a} notice or a 1122(e) special notice and 
should explain what these notices are. 

The letter ;:hould indicate that the 1122(a) notice is a 
notice which informs parties that BPA will not use the 1122(e) 
special notice procedures. The letter should Indicate that the 
notice will provide an explanation for the decision not to use 
the special notice procedures. 

The' letter should also indicate that a 1122(e) special 
notice will invoke the negotiation moratorium. The letter should 
make clear that issuance of a 1122(e) speciel notice letter is 
discretionary and may be used if EPA determines thst uss of such 
procedures would facilitate an agreement and expedite remedial 
action. The letter should also explain the purpose of the 
special notice and the subsequent negotiation moratorlxim. 
Informing PRPs about the special notice procedures and ths 
negotiation moratorium will alert PRPs to possible future 
negotiations and increese their awareness of their opportunities 
for participation in such negotiations. 

c.vSite response activities: The letter should generally 
discuss~the activities EPA plans to undertake at the site. Where 
appropriate, such activities should include scheduled start or 
completion dates for the RI/FS or RO/RA. Instances where it may 
not be appropriate to provide start or completion dates include 
situations where tha general notice is issued very early in the 
process and where specific dates have not yet been set, or where 
it is expaetad that target dates are likely to change 
signifieaatly. 

d. Iaferaation request: The letter should request 
information on substances sent to or prssent at the site end the 
names of otber PRPs pursuant to 1104(e) of CBRCLA and/or 13007(a) 
of RCRAMf a separate information request has not already been 
issued'.'̂  The content of the inforaation request should ba 
consistent with the fortheoaing "Guidance oa Use and Enforceaent 
of Information Requests and Administrative Subpoenas Under CBRCLA 
S104(e) and Sl22(e)." 

u I'C 
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e. Information release; At a minim\im, the letter should 
release the names and addresses of other PRPs who have received 
the general notice letter. In addition, to the extent such 
information is available, the letter should include the volume 
and nature of substances contributed by each PRP and a ranking by 
volume of the substances et the facility if such information has 
not been previously released. 

f. PRP steering committee: The letter should request that 
the PRPs identify a member of their organization who will 
represent their interests. In addition, the letter should 
recommend that PRPs form a steering committee to represent the 
group's interests in possible future negotietions. The letter 
should indicate that establishing a steering committee is 
important for facilitating negotiations with BPA. 

g. Administrative record: The letter should be used as a 
vehicle for informing PRPs of the availability of an admin
istrative record that will contain documents which form the basis 
for the Agency's decision on the selection of remedy. The letter 
should indicate that the record will be open to the public for 
inspection and comment. The letter should also provide 
information regarding the opening of the record and where it will 
be located. ^ 

h. PRP response and EPA contact: The letter should 
encourage PRPs to notify EPA by a specified date of their 
interest to participate in future negotiations. The letter 
should indicate that PRPs may respond as a group through a 
steering committee if one has been formed. The letter should 
also provide a cut off date for voluntary compliance with 
information requests (if a request for information is contained 
in the general notice). An appropriate time frame for the PRP 
response to an information request is generally thirty days from 
receipt of the letter. Finelly, the letter should provide the 
name, phone number, and address of ths EPA reprssentative to 
contact. 

C. RI/FS and RO/RA SPECIAL NQTICE LETTERS 

Prior to BPA's conduct of the RI/FS and RO/RA, the Regions 
should either issue the speciel notice to PRPs or provide PRPs 
with an explanation why it was not appropriate to use the epeciel 
notice procedures. Issuance of the special notice triggers a 
moratorium on BPA's conduct of the RI/FS and remedlel ection. 
While the statute does not impose a moratorium on BPA's conduct 
of the remedial design, the Agency will not generally conduct 
such activities during the moratorium. Tha purpose of the 
moratorium is to provide for a formal period of negotiation 
between EPA and PRPs where the PRPs will be encouraged to conduct 
or finance response e!e(5V>vities. 
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The negotiation moratorium may last a total of 90 days for 
the RI/FS and 120 days for the RO/RA if EPA receives a "good 
faith offer" from PRPs within the first 60 days of the 
moratorium. The negotiation moratorium would conclude after '60 
days if the PRPs do not provide EPA with a "good faith offer." 

The initial 60 day moratorium begins on the date tha PRPs 
receive the special notice via certified mail. In instances 
where there is more than one PRP and PRPs are likely to receive 
the special notice on different daya, tha date the moratorium 
begins should be seven days from the date the letters are mailed 
to the PRPS. In either case, the speciel notice must aake clear 
when the negotiation moratorium begins and ends. 

1. Whether to Issue RI/FS and RO/RA Special Notice 

EPA has the discretion to use the special notice procedures 
when EPA determines that a period of negotiation would facilitate 
an agreement with PRPs and would oxpedite remedial actions. 
The Agency believes entering into such negotiations would 
generally facilitate settlements snd plans to utiliss the RI/FS 
and RO/RA special notice procedures in the vast majority of 
cases. 

There are, however, some circumstances where it would 
generally not be appropriate to use such procedures. Such 
circumstances include 1) where past dealings with the PRPs 
strongly indicate they ere uhlikely to negotiate a settlement, 
2) where EPA believes the PRPs have not been negotiating in good 
faith, 3) where no PRPs have been identified at the conclusion of 
the PRP'^search, 4) where PRPs lack the resources to conduct 
response activities, 5) where there are ongoing negotiations, or 
6) where notice letters were already sent prior to the 
reauthorization of CBRCLA and onging negotiations would not 
benefit by Issuance of a special notice. 

Special notices may be issued for operable units of reaedial 
actions. Tha teat for determining whether to issue a speciel 
notice for aa operable unit is generally the same as for full-
scale remadial actions. The general expectation is that separate 
special aoticaa will be issued for each separate operable unit as 
long as isauiag the notice would facilitate an agreeaent and 
would expedite the remedial action. However, special notices aay 
also be" issued for only major opereble units or may cover a 
series •;̂f operable units if appropriate under the circumstances 
at the-'site. 

For example, if severel operable units will be conducted at 
a site as relatively separate and distinct response actions, it 
may be eppropriate to consider using separate special notices 

•̂ '̂  which would trigger separate negotiation moratoriums. If a series 
of operable units will make up a remedial action it may be f 
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appropriate to issue the special notice to cover only the major 
operable unit(s) or to cover several operable units. 

2. Notifying PRPs When Not Appropriate to Issue 
RI/FS and RD/RA Special Notice 

In instances where EPA decidee it is inappropriate to issue 
the special notice, 1122(a) provides for BPA to notify PRPs in 
writing of that decision. The notice must Indicate the reasons 
why the Region determined that issuing the special notice and 
entering into "formal" negotiations was not appropriate. 
The notice should be provided to all PRPs that have been 
identified to date as well as to the Regional administrative 
record coordinator for placement in the record. Such notices 
should be provided as soon as practicable. In Instances where 
the RI/FS or RO/RA have not yet been initiated, the notice should 
be sent prior to the initiation of such activities if possible. 

In addition, the S122(a) notice should be used as a vehicle 
for informing PRPs that the Agency will establish or has 
established an administrative record containing technical 
documents supporting the Agency's decision on the selection of 
remedy. The notice should indicate that the record is open for 
public inspection and comment and should specify where the record 
will be or has been located. 

3. DOJ Role in RI/FS and RD/RA Negotiations 

The Regions should notify the Chief ef the Environmental 
Enforcement Section in the Department of Justice (OOJ) prior to 
issuing special notice letters where ssttlement by a consent 
decree is contemplated. A copy of this memorandum should also be 
provided to the Office Of Waste Programs Enforcement and the 
Office of Enforcement and Compliance Monitoring in Headquarters. 

The memorandum to OOJ should indicate whan the Region 
Intends to issue the special notice. Because aest RI/FS 
negotiatioaa involve consent orders, notice to OOJ on the RI/FS 
is not ordiaarily necessary. However, where a sits is in 
litigation er where settlement by consent decree is expected, DOJ 
should ba notified at leaat 30 deys prior to issuing the RI/FS 
special notice. In addition, where the resolution of the aatter 
by an administrative order is expected to involve a compromise of 
past or future response costs and the total response costs 
will exceed $500,000, OOJ is to be notified. OOJ's role will be 
to review the compromise of the claim pursuant to section 
122(h)(1) but not to review the administrative order for the 
RI/FS. For RO/RA negotiations, the notice should be sent to DOJ 
at least 60 days prior to Issuing the RO/RA speciel notice. The 
memorandum should also identify the ^^^^Regional representative 
DOJ should contact. 'l'^^*. 
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In addition, the Regions should consult with the Chief of 
the Environmental Enforcement Section prior to sending a copy of 
any draft consent decree or any outline of a draft consent decree 
to PRPs. The Regions are encouraged to include a draft consent 
decree with the RD/RA special notice or soon thereafter as 
discussed below. 

4. Timing of RI/FS Special Notice 

It is important that PRPs receive the RI/FS special notice 
letter es soon as practicable. Of greater Importance, the letter 
must be sent sufficiently in advance of obligations for the RI/FS 
so that negotiations do not deley the Initiation of the RI/FS by 
the Fund in the event the negotiations do not result in an 
agreement providing for the PRPs to conduct or finance the RI/FS. 
Timely receipt of the special notice will have a significant 
effect on the PRPs ability for meaningful participation in formal 
negotiations. 

The RI/FS special notice letter should be sent to PRPs no 
later than 90 days prior to the scheduled date for initiating tha 
RI/FS. The scheduled date for initiating the RI/PS refers to tha 
date funds will be obligated to coamence response activities. 
A minimum of 90 days is important for ensuring that the 
negotiation moratorium does not delay Initiation of the RI/FS in 
the event negotiations do not result in a settlement. The time 
for service by mail should be taken into account. 

5. Timing of RD/RA Special Notice 

The timing of the RO/RA special notice letter will have a 
significant impact on both the success of negotiations and on 
EPA's ability to move forward with implementing a reaedy without 
delay. As indicated earlier, "formal" negotiations pursuant to 
special notice are not the sole vehicle for reaching settlements. 
"Informal" negotiations must occur throughout the process and in 
advance of the special notice. To assure that "formal" 
negotiations are productive, BPA aust initiats PRP ssarch and 
informatioa axehanga activities as well as "Informsl" 
negotiatioaa as early as possible. 

The primary purpose of the special notice procedures is to 
facilitate sottlemente through negotiation. A primary concern in 
determining when to issue an RO/RA speciel notice is whether 
there is a likelihood that meaningful negotiations can ba 
conducted at a given stags in the process. Another concern is 
that, to tha extent practicsbls, the nagotistions aust ba 
scheduled to minimize any deley in the remedial design and 
reaedial action. A final concern is that negotiations be carried 
out in a way that does not undermine or hsve the appearance of 
underrv^ning the public participation process. 
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This guidance establishes an approach which identifies when 
the Regions must generally issue the RO/RA special notice letter. 
The Regions may, however, adopt an alternative epproach under 
appropriate circumstances. Appendix A contains lllustratlens of 
the three approaches discussed below. * 

a. General Approach; Issue special notice when release 
draft FS and proposed plan for public <'«w»w»̂ wf The Regions 
generally must issue the RO/RA special notice when the draft 
feeslbility study (FS) and propossd plan ^ are released to the 
public for comment. As shown in Appendix A, issuance of the 
special notice with the release of the draft FS and proposed plan 
triggers the initiel 60 day negotletion moratorium. The initial 
60 day negotiation moratorium begins at the etart of the 30 day 
public comment period and, in conjunction with tha first 30 days 
of the 60 day extended negotiation moratorium, is concurrent with 
the Record of Decision (ROD) review and approval proceas. The 
remaining 30 days of the extended negotiation moratorium is 
concurrent with the initial phases of the remedial design. BPA's 
ability to sign the ROD is not affscted by the duration of the 
negotiation moratorium. The ROD may be signed at any point after 
the close of the public comment period and the preparation of the 
responsiveness summary for the public. 

In most cases, commencing formel negotietions at the same 
time that the draft FS and proposed plan are released will 
properly balance the considerations stated earlier relating to 
EPA's ability to conduct meaningful negotiations, to minimize 
deley in implementing the RD/RA, end to maintain the integrity of 
the public participation process. Under this approach, formal, 
opportunity for PRP involvement would begin at an early yet 
concrete stage in the process. Early participation may be 
especially advantageous in situations where PRPs have not been 
previously or substantially involved in RI/FS activities. In 
addition, PRPs and the public would have knowledge of the 
possible range of alternatives through the draft FS and proposed 

• Tha time periods depicted in the following discussion and 
illustrated in Appendix A reflect "best ease" scenarios where 
various raapensa and enforceaent activities are expected to be 
carried out without deley. For example, the public comment 
period lasts 30 days and does not take into account a possible 
extension. 

^ The proposed plan refers to the public participation 
document developed pursuant to 1117(a). This is a non-legal, 
non-technical document that describes the alternatives in the FS, 
and specifies and provides a brief analysis of EPA's preferred 
alternative. A more detailed discussion of the proposed plan 
will be contained in the forthcoming "Guidance on Oqov.x|<,̂ nting 
Decisions at Superfund Sites" (referred to as the RQg^f-s^.dance). 
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plan prior to "formal" negotiations. This information is 
important for assisting the PRPs in developing a meaningful "good 
faith offer" for conducting or financing the RO/RA. 

b. Alternative Approech; lesue special notice prior to . 
release of draft FS and proposed plan for public (•«««•*<»•• 
Although the. Regions generally will issue the RO/RA special 
notice when the draft FS and proposed plan are released to the 
public for comment, the Regions are encouraged to.issue the 
special notice earlier in the process if this action would 
facilitate the prospects for reaching a settlement. If a Region 
chooses to follow this approach, the Region should Include with 
the special notice a summary or fact sheet of the altarnetives 
EPA has screened and the alternatives the Agency is currently 
considering. * 

AS shown in Appendix A, the RO/RA special notice may be 
issued prior to EPA's release of the draft FS and proposed plan. 
Issuance- of the special notice triggers the initial 60 day 
negotiation moratorium. The initial negotiation moratorium is 
concurrent with the review and releese of the draft FS and 
proposed plan. The initial negotiation moratorium is completed 
prior to the initiation of the public comment period. The public 
comment period is concurrent with the first 30 days of the 
extended negotiation moratorium. The remaining 30 days of the 
extended negotiation moratorium is concurrent with the ROD review 
and approval process. Ths ROD could be signed and ths 
negotiation moratorium could*-be concluded at about the same time. 
EPA's ability to sign the ROD is not affected by the negotiation 
moratorium. The ROD may be signed at any point after the close 
of the-^public comment period and the preparation of the 
respons^iveness summary for the public. 

In msny casss, providing special notice at this early stage 
may be inappropriate because too much uncertainty would exist . 
about the remedy to allow for meaningful negotiations. However, 
under other circumstances it may be appropriate to issue the 

• Ralaasa of a summary or fact sheet en the alternatives 
that have baan screened and the alternatives that are being 
considered is iaportant for facilitating negotiations at this 
early stage in the remedial process. This information will be 
useful'^to PRPs in developing their "good faith offer" for 
conducting or financing a response action and will be important 
for Informing PRPs about the alternatives the Agency is 
considering at the site. The Regions should include the summery 
of alternatives or fact sheet in the administrative record for 
each site. 

t . i 
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special notice early in the process, especially in situations 
where there is s relatively small group of PRPs. it is clear what J 
the remedy is likely to be, and the remedy is not likely t^ be 
controversial. 

Where circumstances permit issuance of the special notice at 
this eerly stage, an advantage to this epproach is that the ROD 
review and approval process and the negotiation moratorium could 
be concluded at about the same time. This would help assure that 
cleanup occurs es soon as possible whether through e negotiated 
settlement or Fund-financed action. In addition, there would be 
an early opportunity to inform PRPs of various remedial 
alternatives under consideration by EPA prior to BPA's 
identification of the proposed plan. Early participation may be 
advantageous where PRPs have not been previously or substantially 
involved in RI/FS activities. 

c. Alternative Approach; Issue special notice when the ROD 
is signed. Although the Regions generally will issue the RO/RA 
special notice letter when the draft FS and proposed plan are 
released to the public fpr comment, there may be some limited 
circumstances where it is appropriate to issue the notice later 
in the process (i.e. when the ROD is signed). This approach may 
be followed, however, only where the Region cen provide edequate 
justification and where the Region has obtained prior epprovel 
from Headquarters. Approval must be obtained in writing from the 
Directors of the Office of Waste Programs Enforcement and the 
Office of Emergency and Remedial Response. 

As shown in Appendix A, under this approach the RO/RA 
special notice would not be issued until the ROO is signed. 
Thus, the entire 60 to 120 day negotiation moratorium would not 
occur until the remedlel design phase. 

An advantage to this epproach is that sines the ROO would be 
signed and the remedy would be aelected at tha start of the RO/RA 
negotiation moratorium, the PRPs would know precisely which 
remedy tha "good faith offer" and the negotiations should focus 
on. In addition, since the negotiations would begin after the 
close of tha public comment period, the PRPs and EPA would have 
the benefit of knowing the public comments. 

The major disadvantage to this approach is that tha 
negotiation moratorium would not occur until the end of the 
process (i.e. not until the beginning of tha remedial design 
phese). Issuing the special notice at this point would create 
the greatest potential for a subsequent delay in implementing 
the remedy. 

»"f-^ 3s.. 
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Instances where it may, however, be appropriate to issue the 
special notice later in the process (i.e. not until the ROO is 
signed) may be where more time is needed to conduct informel 
negotiations, where the site is particularly complex, or where 
there is an extraordinarily large number of PRPs (e.g. hundreds 
of PRPs). Another example may be where there is little 
expectation that a Fund-financed remedial action will occur in 
the near future at an enforcement-lead site. If Fund-financed 
activities mr9 not expected to occur and a later moratorium would 
facilitate cleanup, it may be less important to initiate and 
conclude negotiations early in the process. 

6. Recipients of RI/FS and RO/RA Special Notice 

The RI/FS and RO/RA special notice letters should be sent.to 
all parties where there is sufficient evidence to make a 
preliminary determination of potential liability under 1107 of 
CERCLA.! If there is doubt about whether available information 
supports issuance of the RI/FS and RO/RA spacial notices, 
separate information request letters may be sent to such parties 
prior to Issuing such notice. If a Federal agency has been 
identified as a generator at a facility not owned/operated by tha 
Federal agency, such agency should be routinely notified like 
other PRPs. 

Section 122(e)(2)(C) authorizes BPA to bring additional 
parties into negotiations or to enter into a sspsrate agreement 
with parties when additional*PRPs are identified during the 
negotiation period or after an agreement has been entered into. 
The Regions may provide a special notice to additional parties if 
they ar̂jB Identified after issuance of the RI/FS special notice 
letter.̂ ;' However, issuance of a special notice to additional 
parties' would not chsngs the duration of tha negotiation 
moratorl\im. The special notice aay invite PRPs to participate in 
remaining negotiations, but would not extend the pre-existing 
nsgotietion moratorium. 

Copiaa ef tha spacial notices should ba provided to the 
Regional admiaistrativa record eoordinator, the appropriate State 
representative, the State or Federal trustse if a trustse for 
natural raaeureas has been designated, and to BPA headquarters et 
the same time notices are sent to PRPs. The copies ef notices to 
headquarters should be sent to the Information Management Section 
wlthin.̂ :the Program Management and Support office ef the Office of 
Waste Programs Enforcement (OWPB). 

Providing copies to the administrative record coordinator is 
important for ensuring that the notice to be placed in the 
record. Providing copies to the State representative and the 
State or Federal trustee is important f o r ensuring that States 
are appropriately informed about post n future negotiations. 
Providing copiss to OWPB is sssentic'. . permitting entry into 
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the Superfund Enforcement Tracking System (SETS). Entry into 
sets will facilitate our efforts to track site activities and to 
respond to Congressional and other inquiries. Direct Regionel 
input of data into SETS on notice letter recipients is plaaned 
for FY 1988. 

It is not necessary to provide copies of eech spscial notice 
to the administrative record coordinator. State representative. 
State or Federal trustee, or headquarters in Instances where 
identical notices are provided to multiple PRPa. Where there are 
multiple PRPs at a site, a copy of one special notice with a list 
of other pertiea who heve received the letter would euffice. 

7. Contents of RI/FS and RD/RA Special Notice 

The RI/FS and RO/RA special notice letters should contain 
the following components: a) a notification of potential 
liability, b) a discussion about the special notice and 
subsequent negotiation moratorium, c) a discussion about the 
response activities to be conducted, d) a copy of a statement of 
work or workplan and a draft administrative order on consent for 
the RI/FS, e) a copy ef a draft consent decree for the RD/RA (if 
possible), f) a discussion about what constitutes e "good faith 
offer" for the RI/FS. g) a discussion about what constitutes e 
"good faith offer" for the RO/RA, h) a releese of certain site-
specific information (where available and appropriate), 1) a 
demand for payment of BPA costs incurred to date, j) a 
notification about the administrative record, and k) a deadline 
for response to the letter and the name of the EPA representative 
to contact. 

a. Potential liability: The letter should specify that 
PRPs are potentially liable for the costs of conducting the RI/FS 
or the RD/RA. A detailed discussion about potential liability is 
not necessary particularly if the RI/FS or RO/RA special notice 
references ths general notice. 

' b. Special q9tice and formal negotiatione; The letter 
should diacuaa the purpose of the special notice and the 
subsequent aegetiation aoratorlum. The level of detail will 
depend upon whether the PRP has received the general notice and 
whether the general notice provided an adequate discussion. At 
a minimum, the letter should aake clear that BPA is inviting PRPs 
to participate in "formal" negotiations for PRP conduct of the 
RI/FS or RO/RA and that this Istter automatically triggers the 
formal negotiation period. In addition, it is important that the 
special notice indicate the date the negotiation moratorium will 
conclude in the absence of and in the event of a "good faith 
offer." Finally, the letter should explain that a consent order 
or consent decree should be finalized by the end of the 
moratorium. 
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c. Responea agrtions to be conducted: The letter should 
identify ths response activities BPA plans to conduct at the site 
and provide scheduled dates for initiating such activities it 
appropriate. ^ 

d. Statement of work or workplan and draft administrative 
order on consent for RI/FS special notice: The letter should 
provide a statement of work or workplan and draft administrative 
order (AO) on consent. Such information is crucial to PRPs in 
their development of a "good faith offer" to EPA for conducting 
or financing the RI/FS and for ultimately facilitating 
settlements. The Regions are encoureged to provide the draft AO 
on consent with the notice letter if precticable. At a minimum, 
(he.latter should contain a copy of the statement of work with 
the expectation thet the draft AO will follow as soon as 
practicable. 

e. Draft consent decree for RD/RA special noticet The 
letter should contain a copy of the draft consent decree if 
possible. It is Important that PRPs have the draft consent 
decree at the start of negotiations or soon thereafter since the 
decree contains important information which will assist PRPs in 
developing their "good faith offer" to EPA. 

f. "Good faith offer" for RiI/FS: The letter should 
indicate that a "good faith offer" is a written proposal which 
demonstrates the PRP's qualifications and willingness to conduct 
or finance the RI/FS. A "godd faith offer" for the RI/FS should 
include the following: 

o >;a statement of the PRPs willingness to conduct or finance 
,:;;,the RI/FS which is generally consistent with EPA's 
^statement of work or work plan and draft administrative 
order on consent or provides a sufficient basis for 
further negotiations;, , 

o a paragraph-by-paragraph response to BPA's statsment of 
work er workplan and draft administrative order on 
cenaaat; 

o a detailed statement of work or workplan identifying how 
the PRPs plan to proceed with the work; 

o '""a demonstration of the PRPs technical capability to 
.undertake the RI/FS. This should include s requirement 
r.that PRPs identify the firm they expect will conduct 
the work or that PRPs identify the process thsy will 
undertake to select a firm;. 

o a demonstration of the PRPs financial capability to 
finance the RI/FS; 
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o a statement of the PRPs willingness to reimburse BPA for 
the costs EPA incurs in overseeing the PRP conduct of the 
RI/FS as required by S104(a)(1); and 

•• 

o the name, address, and phone number of the party or 
steering committee who will represent the PRPs in 
negotiations. 

g. "Good faith offer" for RO/RA; The letter should 
indicate that a "good faith offer" is a written proposal which 
demonstrates the PRPs qualifications and willingnees to conduct 
or finance the RD/RA. A "good faith offer" for the RO/RA should 
include the following: 

o a statement of the PRPs willingness to conduct or finance 
the RO/RA which is generally consistent with EPA's 
proposed plan or which provides a sufficient besis 
for further negotiations in light of EPA's proposed 
plan; 

o a paragraph-by-paragraph response to BPA's draft consent 
decree, including a response to othsr documents that may 
have been attached to the decree such es a technical 
scope of work for the proposed plen or access or 
preauthorization agreements; 

o a deteiled "statement of work" or "workplen" identifying 
how PRPs plan to proceed with the work; 

o a demonstrstion of the PRPs tschnicsl capability to 
undertake the RO/RA. This should includs e requirement 
that PRPs identify the firm they expect will conduct 
the work or that PRPs identify the process they will 
undertake to select a firm; 

o a demonstration of the PRPs cspability to finance the 
RO/RA; 

o a statement of the PRPs willingness to reimburse EPA for 
paat responss and ovsrslght costs; 

o a dlacussion about the PRPs position on releases from 
liability and reopeners to liability; and 

o the name, address, and phone number of the party or 
ateering committee who will represent the PRPs in 
nsgotiatiens. 

h. Informstion rslease: To the extent such informetion is 
available and to the extent such information has not been 
prfeV̂ t̂usly released, the letter should contain information on the 
nfiiir̂ l̂f'Yid addresses of other PRPs. ths volums and nature of 
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substancee contributed by each PRP, and a ranking by volume of 
the substances at the facility,. Note that the release of 
information with the RI/FS and RD/RA special notices is not 
intended to require the release of information previously 
provided to PRPs. 

i. Demand for payment; The letter ahould Include e demand 
that PRPs reimburse EPA for the costs the Agency has incurred in 
conducting response activities et the site pursuant to fl07ta). 
The letter should identify the ection BPA undertook and the cost 
of conducting the ection.. The letter should also indicate that 
the Agency anticipates expending additional funds on activities 
covered by this notice and other specified future activities. 
Finally, the letter should demand payment of Interest for past 
and future response costs incurred by BPA pursuant to 1107(a). 
Notice letters should not be delayed to obtain cost information 
where such information has not been previously collected. 

j.' Administrative record; The letter should be used as a 
vahiele for informing PRPs of the availability of an admin
istrative record containing documents that form the basis for the 
Agency's decision on the selection of remedy. . The letter should 
indicate that the record is open to the public for inspection and 
comment. The letter should also indicate.where the record will 
be or has been located. 

. k. PRP response and BPA contact pfrson; The letter should 
encourage PRPs to notify EPA'of their interest to participate in 
negotiations. The letter should indicate that PRPs may respond 
as a group through a steering committee if a committee hes been 
formed. In addition, the letter should provide the name, phone 
number.'^and address of the BPA representative to contact. 

0. CONCLUSION OF NEGOTIATION MORATORIUM AND DEADLINE 
MANAGEMENT FOR RI/FS AMD RO/RA 

At the conclusion of the S122(e> negotiatien moratorium, the 
Regions should have a fully negotiated administrative order on 
consent for the RI/PS and a fully negotiated eonsent decree for 
the RO/RA which has been signed by the PRPs. A signed document 
is necessary to show that an agreement has, in fact, been 
reached. * 

• ̂ "Pre-SARA guidance for drafting an administrative order is 
provided in "Superfund Administrative Order: Verkshop and 
Guidance Materials" (1985) and for drafting a consent decree in 
"Guidence on Drafting Consent Decrees in Hazardous Wests Cases" 
(May 1, 1985). Theae guidances are being revised to include 
SARA'S requirements. 
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At the conclusion of the 120 day moratorium for the RO/RA a 
determination must be mede on whether to continue settlement 
activities, whether the site should be cleaned up using Superfund 
money, or whether to initiate a S106 enforcement action. A 
continuation of settlement activities mey Include seeking an 
extension to the 120 day negotletion moratorium as discussed 
below, or sending a consent decree to the Department of Justice 
for lodging in the appropriate district court. 

In instances where an agreement has been reeched and fully 
negotiated but PRPs have not yet obtained signatures, it may be 
necessary to obtain an extension to the negotiation moratorium. 
Extensions mey also be necessary where the agreement has not been 
fully negotiated but all major Issues ere resolved and 
outstanding issues are well defined end final language is 
Imminent. Extensions to the negotiation moratorium can be 
obtained only in certain circumstances as discussed in the 
February 12, 1987 "Interim Guidance: Streamlining tha CBRCLA 
Settlement Decision Process." ̂ * 

The timing of special notice letters will have a significant 
affect on our ability to successfully coneluds negotiations at 
the end of the moratorium period. The Streamlined Settlement 
Policy provides for two different processes for obtaining 
extensions for the RI/FS and RO/RA morai^oriums. The policy 
indicates that the Regional Administrator has the discretion to 
terminate or extend negotiations for the RI/FS after 90 days. 
However, extension of negotifttione beyond an additional 30 days 
should be authorized by the Regional Administrator only in 
limited cases. 

Relating to the RO/RA moratorium, the Streamlined Settlement 
Policy provides for either Regional or Headquarters approval of 
an extension under certain circumstsncss. An extension to the 
120 day RO/RA moratorlxim may be granted for an additional 30 days 
by ths Regional Administrator when settlement is llksly and 
imminent. An additional extension beyond the 3Q days may be 
approved only by the Assistant Administrator for the Office ef 
Solid Waste and Emergency Response (OSWBR) and only in rare and 
extraordiaary circumstances. 

This guidance re-emphasizes the Importance of meeting the 
90 day moratorium for the RI/FS and the 120 day moratorium for 
the RO/RA. To aid that policy, this guidance identifies three 
circumstences where the Regional Administrator and Assistant 
Administrator for OSWBR may eonsidsr granting such extensions for 
the RO/RA moratorium. 

*« This guidf.Q^». vaas issued under OSWBR Directive #9832.9 
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First, it may be appropriate for the Regional Administrator 
or the Asslstsnt Administrator to extend the 120 day moratorium 
for the RD/RA if EPA selects a remedy in the ROO which is 
significantly different from the Agency's stated preference in 
the proposed plan. This could mean that the focus of 
negotiations could change signlfIcently, requiring additional 
time to reach agreement with PRPs. 

The second example applies to Fund-lead sltss. It may bs 
appropriate for the Regional Administrator or the Assistant 
Administrator to extend the 120 day negotiation moratorium for 
the RO/RA if nonrenforcement activities at the site (e.g. an 
extended public comment period or an extended ROD review and 
approval process) cause a significant dulay in the Agency's 
ability to move forward in Implementing a Fund-financed remedy. 
An extension to the negotiation moratorium may be especislly 
appropriate, if there is reason to believe a negotiated settlement 
is imminent. In other words, if the Fund is not reedy to move 
forward .in implementing the remedy at the end of the 120 day 
negotiation moratorium there is no reason to conclude 
negotiations if there is reason to believe an agreement can be 
reached.-. 

The third exemple applies to enforcement-lead sites. It mey 
be appropriate for the Regional Administrator or the Assistant 
Administrator to extend the 120 day negotiation moratorium for 
the RO/RA after a 1106 litigation referral has been prepared and 
referred to the Department oi Justics (OOJ) for action. In fact, 
the preparation and referral of a case to OOJ may be an important 
mechanism for providing the necessary impetus for reaching a 
voluntary, settlement. In many cases it may be appropriate to 
issue a;̂ ,unilateral administrative order concurrent with the 
referral.' 

VI. NOTICE LETTERS ANO NEGOTIATION MORATORIUM FOR REMOVAL 
ACTIONS • 

The notice letter process for removal actions differs from 
the notification process for rsmedial actions. As discussed 
above, tha aotificatlon process for remedial actions involves 
Issuance of three notice letters. The notification process for 
removals will involve only one notice letter which may or aay not 
Invoke .the 1122(e) special notice procedures as discussed below. 

A. NOTICE LETTERS 

1. Whether to laaue Removal Notice 

The Regions should attompt to contact PRPs prior to 
initiating a Fund-financed removal action to inform PRPs of their 
potential liability where EPA will incur response costs or 
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to secure a private party response. This guidance encourages the 
Regions fte. seek PRP response through a written notice letter but 
the Regions may contact PRPs verbally (with a written follow-up 
notice). This is consistent with the guidance on "Issuance of 
Administrative Orders for Immediate Removal Actions" (2/21/84). 

The Regions should issue notice letters to readily 
identifiable PRPs for removal actions in the vast majority of 
cases. The content of the notice will vary depending whether the 
notice will be used simply to notify PRPs of their potential 
liability for an action BPA has alrsady taken or is about to 
take, whether the notice will be used to encourage a private 
party response through "informal" negotiations (i.e. negotiations 
not triggered by the il22(e) special notice procedures), or 
whether the noticoj will be used as a mechanism for invoking the 
S122(e) special notice procedures which provide for "formal" 
negotiations between BPA and PRPs. 

2. When to Use Special Notice Procedures for Removals 

The Regions should consider using the 1122(e) special notice 
procedures only for those removels whsre the threat is of a 
nature that it is not necessary to initiate en onsite removal 
action for at least six months. The "six month planning time 
period" begins once the site evaluation is completed. This means 
that for the vast majority of removal actions the Regions will 
not be required to utilize the special notice procedures. It is 
not appropriate to utilize special notices for most rsmoval 
actions because the subsequent moratorium may interfere with the 
Agency's ability to Implement the.remedy in a timely manner. In 
addition, it may not be worth expending the time and resources to 
enter into formal negotiations when a removal will be a 
relatively short term end Inexpensive response action. 

The Regions should include the following factors in their 
determination of whether it is appropriate to utilize the special 
notice procedures for removals with a six month planning lead 
time: 1) whether viable PRPs have been identified, 2) whether 
the PRPs are expected to respond favorably to the invitation to 
participata ia aegotiations and to conduct or finance the reaoval 
action, 3) whether issuance of the special notice could delay 
implementation ef the removal action, and 4) whether it may be 
more appropriate to eater into "informal" negotiations in lieu of 
"formal" negotiations undsr I122{s). 

In determining the PRPs viability, the Region should inquire 
about the PRPs financial and tschnicsl capability for conducting 
and/or financing the removal action in an effective end timely 
manner. In determining the PRPs willingnsss to undertake er 
finance the removal action, the Region..should, st a minimum, 
obtain a verbal agreement from the PS;?'̂  prior to issuance of the 
special notics. In determining whet^i^ the speciel.notice may 
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delay implementation of the remedy or in determining whether to 
enter into "informal" rather than "formal" negotiations, the 
Regions should consider whether the S122(e) negotiation 
moratorium would interfere with other activities at the site. 

3. Notifying PRPs When Not Appropriate to Utilize 
Special Notice Procedures for Removals 

EPA's decision on whether to use the specielmotice 
procedures for any response action is cleerly discretionery. 
However, S122(a) requires the Agency to notify PRPs in writing, 
when the Agency decides not to utilize such procedures. The 
removal notice provides a convenient vehicle for Informing PRPs 
of EPA's decision not to utilize the special notice procedures. 
The notice should, therefore, inform PRPs of BPA's decision not 
to utilize such procedures when this determination has been made 
and should provide an explanation for that decision. 

y 4. DOJ Role in Removal Negotietions 

The Regions should consult with the Chief of the 
Environmental Enforcement Section, of OOJ prior to issuing a 
special notice letter for removal, actions whsre settlement by 
consent decree is contemplated, or where the settlement is 
expected to involve a compromise of pest or futurs response.costs 
and the total response costs will exceed 5500,000. The Regions 
should consult with OOJ prior to relessing a draft consent decree 
to PRPs. 

.V> 5. Timing of Removal Notice 

A removal notice that does not invoke the special notice 
procedures should be provided to PRPs as soon as practicable. 
For removal notices that Invoke the special notice procedures, 
the notice should be issued as early as possible but no later 
than 120 days before the scheduled date for initiating the 
removal action. The scheduled date for initisting the removal 
action is the date removal extramural cleanup contractor funds 
will be obligated and onsits cleanup will begin. 

The timing of a notice which invokes the speclsl notice 
procedures is critical because issuance of the notice triggers 
the subsequent 60 to 120 day moratorium on EPA conduct of the 
removai*iaction. (The moratorium would last only 60 days in 
Instancss whsre the PRPs do not provide EPA with a "good faith 
offer")'.' Issuing the special notice at least 120 days before BPA 
will begin the removal ensures that the subsequent 120 day 
moratorium does not affect EPA's ability to implement the removal 
action in the event negotiations do not result in an agreement 
for ffi.P conduct of the removal action. 
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be conducted at the site; a notice on the availability of an 
administrat4.ve record; and a notice pursuent 1122(a) that the 
special notice procedures will not be used. 

The notification under 1122(a) should inform PRPs that ths 
Agency will not (or did not) use the 1122(e) speciel notice 
procedures for this particular rssponse ection and should provide 
an explanation for that decision. The* letter should indicats 
that it is the Agency's policy not to use the speciel notice 
procedures for removals unless there is e six month planning lead 
time prior to the initiation of the response action. If the 
response action.does involve a removal with a aix month planning 
lead time but the Agency made a cese-specific determination not 
to use the special notice procedures, the letter should provide 
en explanation why the use of such procedures was dstermined to 
be inappropriate for that particular response action. 

b.,.Notice of potential liability and opportunity to enter 
^pto "informal" negotiations; If ths purpose of the removal 
notice is to inform PRPs of their potential liability and to 
provide PRPs with an opportunity to enter into negotiations with 
BPA without invoking the il22(e) special notice procedures, ths 
notice should contain the following components: a notice of 
potential liability; a discussion about sits response activities 
that will be conducted at the site; a copy of the statement of 
work or workplan and draft administrative order on consent; a 
notification pursuant to 1122(a) that ths special notice 
procedures will not be used;*s rsqusst that PRPs notify BPA 
within a specified psriod of time of their interest to 
participate in negotiations; a notice on the availability of the 
administrative record; and Information on the EPA representstlve 
to contact. The 1122(a) notification should contain the same 
information dlscusssd in ths proceeding paragraph. 

c. Notice of potentlel liability and opportunity to enter 
into "formal" negotiations pursuant to 1122(e) special notice 
procedures; If the purpose of the removal netiee is to inform 
PRPs of their potentisl liability and to provide PRPa with an 
opportunity to eater into negotiations with BPA using the S122(e) 
spscial notice procedures, the notice should contain the 
following eeapoaents: a notics of potential liability; •* 
discussion sbout site response activities thet will be conducted 
et thossite; s discussion ebout the special notice procedures and 
the negotletion moratorium; a copy of the ststement of work or 
workpl'ah.and draft adainistrstlve order on consent; a discussion 
about whet constitutes s "good faith offer"; e request that PRPs 
notify BPA within a specified period of time indicating their 
interest to participate in negotiations; a notice on the 
availability of the administrative record; and information on the 
BPA representative to contsct. The "good faith offer" should 
contain essentielly i;̂>'.. same components as dsscribed above for 
the RD/RA. 



- r r > f ^ ^ . ^ f 

•••• - " " - ' ^ ^ y 9834,10 

29 

B. CONCLUSION OF NEGOTIATION MORATORIUM AND 
TfflfLpLIHti MANAGEMENT FOR REMOVALS 

At the conclusion of the 1122(e) negotletion moratoritun for 
removal actions, the Regions should have a fully negotiated 
administrative order on consent which has been signsd by the 
PRPs. (Where appropriate, a signsd consent decree should be 
provided). A signed administrative order on consent (or a 
consent decree) will show that the negotiations have been 
successfully completed. 

The expectation is that the negotiations will be concluded 
at the end of the 120 day moratorium and the Regions are strongly 
encouraged to conclude the negotiations within this period of 
time. In instances where the negotiations do not result ia an 
agreement, the Regions may seek an extension to the 120 day 
morstorium, issue an administrative order, or proceed with a 
Fund-financed removal. Note that the Regionel- Admlnistretor may 
grant an extension to the 120 day moratorium only in limited and 
appropriate circumstances. 

C. ADMINISTRATIVE ORDERS AKO NEGOTIATION MORATORIUM 
FOR REMOVALS 

In most Instances, use of the special notice procedures for 
removal actions will not affect existing policy on issuing 
administrative orders for removels sines the epeciel notice 
procedures will be Issusd for only e small portion of removals. 
For details on the Agency's policy on administrative orders refer 
to the guidance on "Issuance of Administrativs Ordsrs for 
Immediate Removals" (2/21/84). 

It is nscsssary, however, to modify existing policy in one 
respect. In instancss whsre Regions use the special notice 
procedures for a removal action and where issuance of an 
administrative order is nscsssary and appropriate, the Regions 
should not issue the order until the end of the negotiation 
moratoriua. Ibis ensures that ths negotletion aoratorlum will be 
used to nagotiate voluntary settlements. 

VII. DISCLAIMER 

The policies snd procedures.sstablished in this document 
are Intended solely for the guidance of Government personnel. 
They are not intended and can not be relied upon to create any 
righta, substantive or procedural, enforceable by any party in 
litigation with the United States. The Agency reserves the right 
to set at variancs with these policies and procedures and to 
change them at any time without public notice. 
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VIII. FOR FURTHER ^INFORMATION 

For further information or questions concerning this 
guidance, please contact Rethy MacKinnon in the Office of Haste 
Programs Enforcement at FTS-475-6770. 
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Timing of RD/RA Special Notice Letter 
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C. Alternative Approach: Issue RD / RA Special Notice Once ROD 
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Da ted : F t b n i a r y S. 1988. 

LiwrvDcs | . |«iMn. 
Atttslant Administrator for Water. 
|FR Doc U-a776 Filed Z-Z2-aa. MS am] 

IFRL-a»»-Sl 

Sup«rfuftd Program; Notice Letters, 
Negetlatloiu and Inlennation 
Exchange 

ACCNCY: Efni ronments l Protection 
Agency 

AcnOM: Request for Public Cotr.metil. 

S U M M A R T : The Agency is publishing ihe 
" In i enm Guidance on .Volice Letters. 

. Negoiiat ions. and Inforrriation 
Exchange" today to i n f o m the public 
about (hese guidelines and lo solicit 
public commenl. This guidance covers 
the use of the seci icn lZ2le) special 
notice procedures and other related 
aet t lemeni a u t h o n u e s under section 122 
of the Comprehensive Environniental 
Re iponse . Compensat ion and Liability 
Act a r i 9 8 0 (CERCLA or Superftuid] as 
amended by the Superfund Amendments 
and Reauthonza t ion Act of 1966 jSARAI 
(hereinafter referred to as "CERCLA"). 
D A T E : Comments must be provided on or 
before 'Apnl 2S. 1986. 

AODRCSS: Comments should be 
add res sed to Kathy MacKinnon. U S 
Environmental Protection Agency. , 
OfTice of W as ie Programs E.nforcemcnt. 
Guidance and Oversight Branch [ W H -
527). « 1 M Street. SW., Washington. DC 
20460. 

FOM r u f r m e a mFoPMAnoM C O K T A C T 
Kathy MacKinnon. U.S. Envu-onmental 
Protect ion Agency Office of W a s t e 
Programs Enforcement Guidance and 
Oversight Branch (WH-S27), W I M 
Street SW.. Washington. DC 204B0 (202) 
<7s-erro 
SUMn.£MeKTARY tNFORMATlOK: The 

guidance emphas izes the i i rportance of 
reaching voluntary sett lements with 
potential ly responsible par t ies (PRPs) 
and uses notice letters, negotiations, and 
information excaanae as mechan;sr :s 
fo.- facilitating set t lements . The guidance 
es tabl ishes a process for issuing notice 
letters lo PRPs ^including tne use of the 
special nonce procedures under section 
122(el of CFRCL.A. Tne guidanct; 

ee tabt iahi t aepara le notification 
p r o c e u e i for removal and remedial 
ac t iont . 

The guidance a lao diacuaaea the 
Aaency'f aeneral policy for excbanttia]i 
information with PRPi. indud ing a 
d i tc iuaion about EPA'a ra l t aae of 
informatioa under »ccaan I22(e)ll) of 
CERCLA and EPA'a authoritiBa to 
reque i l ittformation from PRJ>» under 
aectiont l(M(e) and 122(eJ(3](b) of 
CERCLA and secDon 3a07(a) of the 
Reaource Coiuerva t ion and Recovery 
Act (RCRA). 

Fmaily, the guidance diacuaaei 
varioua aspect* of the negotiation 
procetf. This includes a diacutaion 
ebout negotiation moratorium* that a re 
triggered by the u«e of the section 122(e) 
special notice procedures . This also 
includes a discussion about concluding 
negotiations and managing negouat ion 
deadlines. 

The Agency encourages publ.c 
comment and will reevaluate th:s 
intenffl guiddnce in response tc such . 
comments . 

The inter.-:: guidance follows. • 
Dmr Nnvnnb»r 2S 1087 

Ac!:ns Ajsistani .•idm.nisirctorforSolid 
W o t t e a n d f.-neryency A>cponie . 

INTERIM G U I D A N C E O S .^.'OTTCE 
L C T T t R S . N-ECOTIATIONS. A.VD 
INFORMATION E X C H A N G E 

Tab le of Conie r sa 

I Inlrvduct ion 
II. Purpose anri Scope of CuiOa.ice 
III Siatuior i ' .Authonts 

A. Se t t lements 
B Special Not ice P r o c e J u r c t a n d 

Informsiion Re lease 
IV Iniomiation ExcKange 

A Inlormaijon Requecs 
B Infonnttior Reirise 

V Notice Lriiera and .Negotiation 
Moraior iuin (or RJ /FS a n d R O / R A 

A. PurpOM of N o n c e Letters 
K Genera l N o u c e Letter 

1 W h e t h e r lo I s sue Genera l Not ice 
Z Timir . i of Gene ra l Notice 
3. RfcpicRts of General .Notice 
4. Contents nf Genera l Nonce 

C RI /FS and RD/RA Special Nmice Lrt iera 
1 WhelKe; lo Issue RI/FS arui RD,'R.\ 
Speciil Notice 
2 .Nolifvmc PHPi When Not A p p i o p n ^ l e 
to issue H l /FS a n d RO/RA Specwl 
Notice • 

• 3 DO) Rolf m Ri.'FS anU RO/RA 
Negotiations 
4 Timing of RI.'FS Special Notice 

' S. Timing of RO/llr\ Soecial .Notice 
6. Recrpienii of RI/FS a.-it! RD!f~\ 

•Special Nonce 
r Conienij of RI/FS »n\i RD/Ry\ Special 
.S'oiice ' 

D Concluiion of Negotiation Moratoru^i 
and Deadline .Mannsencni (or RJ'FS and 
RD/R.A • 

V l Notice La tun and Ncfotiation 
Moraionum for Removal Acuona 

A Notice Leilcra 
1. W h e t h e r i s i s sue Notice for Reinovals 
2. W h c n i t o Dae S p c a a l Nouca 
P rocedure* for Removals 
3 . Noufytng PRPs W h e n Noi A p p t o p n a t e 
T o U t U u c S p c a a l Not ic t Procadura* (or 
RaiDSvala 
4. OOJ Rol* in Removal Negoua lions 
5. Tun ing of Notice (or Removal* 
a. Rcc ip ien t i of Notica (or Ramoval* 
7. C o n t e n i i of N o u c t for RcmovaU 

B. Conclus ion of Negs l ia t ion M o n i o n n m 
a n d Deadl ine Managemen t (or Removals 

C Adminia t ra t ive Order* and Negotiat ion 
M o r a t o n u m for Reraoval* 

V n Diac iauner 
Vtl l For Fur ther (nfonnai ion 

Appendices 
Append ix A: Timing of RO/RA Special 

N o n c e Lei ' e r Append ix B PRP 
Set t lement p rocess lor RI /FS and RD/R.A 
A p p e n d i x C Model .Nonce Le i i en (To oe 
a i m to EPA regions *i • later date) 

M e m o r a n d u m 

SUBfECT Interim Guidance on Notice 
Letters. .Nogoiijiions. and Infomiaiion 
Exchange 

FROM { Winsion Porter. Assistant 
Atlministrsior 

TO. Regional Ada-.iniiirato*s 

I. la i ioduct ioo 

The Superfund Amendments and 
Reauthonza t ion Act of 19B6 fSARA). 
which amends the Comprehensive 
Environmental Response. 
Compensat ion, and Liability Act of 1980 
(CERCLA). maintains the importance of 
a tiroftg Superfund enforcement 
program. ' In parliculer. SARA 
emphasizes the importance of entering 
into nego i ia fons and reaching 
set t lements with potentiallv responsible 
par t ies (PRPs) to allow PRPs (e conduct 
or finance response actions. SARA 
generally codified the Agency's Interim 
CERCLA Sett lement Policy but also 
es tabl ished some new authont ies and 
procedures that were designed to 
facilitate set t lements . 

A fundamental goal of the CE-ivCL^ 
enforcement program is to facilildle 
voluntary set t lements . EPA believes that 
such set t lements are most likely to occur 
when EPA interacts frequently with 
PRPs. Frequent interactton is important 
because it provides the opport-jntty to 
share information about a site and may 
reduce delays in conoucting response 
act ions caused by the lack of 
communicat ion Important mechanisms 
for promoi' . . i ; interaction and facilitaiin: 
communicat ion be tween EPA and PRPs 

.f3! 

•5 

' CERCLA of 19*) t l tmrnctH k\ SAR \ o( "»MC 
II rcfcrreo lo in triia |gtC3ncr tit CM^C»\ 

I EnfQi 

Received 

DEG-'O 2 1999 

Enforcement & Cf mplBnas Docket 
g. infnrmatlori CciM 
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inciuda iisuing notice letters, entering 
into negotiation*, and exchanging 

• information with PRP*. (^ 
TTii* guidance repla:e* the October 

..2.1984 guidance on ' Procedures for 
bauing Notice Letter*" and the October 
e. 19as guidance on 'Timely Initiation of 
Reaponaible Party Searche*. I»«uanca of 
Notice Letters, and Releaee of, 
Informabon." * Although certain 
prooedure* and the timing of variou* 
Bctivitiet have been modified, thi* 
guidance retain* many fundamental • 
aapecu of the October 12.1964 and 

'October 9.198$ guidance*. In particular, 
this guidance re-empha*tze* the 
imponance of timely issuance of notice 
letter* and the exchange of information 
between EPA and PRPa In addition, this 
guidance incorporates a moratorium and 
"formal" period of negotiation (referred 
to as a negotiation moratoriu.m) into the 
aettlemeni process EP.A's co.mmitment 
to carrying out these activities is crucial 
for supporting our fundamental goal of 
facilitating negotiated settlements 

II. Purpose aod Scope of Guidance 

The purpose of this guidance is to ' ' 
assist the Regions in establishing 
procedures for the issuance of notice 
letter* to PRPs. for the conduct of , ^ 
negotiations betvi^een EPA and PRPs -.'' 
and for the exchange of information 
between EPA and PRPs. 

This guidance addresses the use of ' 
both "general! and "speciar notice 
letters for removal and rened.al actions 
Special notice letters differ from, general 
notice letters because special notices 
trigger the negotiation moratorium The 

' negouation moratorium is the period of 
time where a moraienum is imposed on 
certain EPA actions.and a penod of 
"formal" negotiations is establisned 
between EPA and PRPs. 

Use of both geneni and special notice 
letters are discretionary'. However the 
Region* are expected to i*sue general 
and special nonces ior the vast majority 
of remedial acnons. Such notice letter* 
will be i*«ued for remedial' 
invesiigations/feasibiliiy studies (RI/ 
F5*) and remedial designs/remedial 
actions (RD/RAs). Although it is 
generally appropnate to issue a 
"removal notice' for all removal actions.' 
the Regions are not expected to irv'oke 
the section IJJIe] special notice ' 
procedures for most removals 

This guidance also.aaapesses the 
timing duration. an'd'conclusIo^. of the 
negotiation moratorium Finally, this 
guidance discjsses the process of 
information exc.iar.ge betvycer. EP.-\ and 

PRPs. Including request* tor and 
release* of tite-tpecific information 

UL Statutory Authority 

A. Seil/emenu 

Section* 104(a). 122(a). and 122|e)(e) 
authonze settJementa and establiih 
certain condiuons for allowing PRP* to 
conduct or fmance reaponae actions. 
SecUon 104{a) authonze* EPA to enter 
into an agreement with PRP* to allow 
PRPs to conduct or finance re*poiue 
actiont la accordance with aection 122 if 
EPA deteniunea that tha m P s will 
cooduct'the response action properly -
and promptly. Under section 104(a). 
PRPt'cannot conduct the RI/FS unie** 
EPA deiennine* that the PRP •* qualified 
to perform the RI/FS. EPA contracts , 
with or arrange* for a qualified per*on >, 
other than the PRP to assist EPA in 
overseeing and reviewing the RI/FS. ana 
the PRP agrees to reimburse the Fund for 
the costs EPA incurs m overseeing and 
reviewng the PRP's RI/FS. 

Section 122(a| similarly authorizes 
EP.A to enter into agreements with PRPs 
to perform response actions if EPA 
determine* Ihe action will be conducted 
properly. Section 122(a) also provides 
for EPA. when practicable and in the 
public interest, to facilitate settlements 
with PRPs to expedite effective remedial 
actions and to minimize litigation. 

Section 1221e)(6) provides that no PRP 
may undertake any remed.a! action at a 
facility whe.** EPA or a PRP pursuant to 
an administrative order or cons'ent 
oecree under CERCLA has initiated an 
RI/FS unless Ihe remeaiai action has 
been authorized by EP.A • 

B Special Notice Procedures end 
Int'o.-ination fie lease 

Sections lZ2(e) and 122ta) contain . 
provisions relating to the special notice 
procedures and the release of 
information to PRP*. Section 122(e) 
provides for EPA to utilize the special 
notice procedures if EPA determines 
thai a penod of negotianon would 
facilitate an agreement with PRPs and 
would expedite remedial actions 
Section 122(e) also provides for EPA to 
release cenain information to PRPs 
Such information includes to thei extent 
available Ihe names and addresses of 
other PRPs. the volume and nature of 
substances contnbuted by each PRP 
and a ranking bv volume of the 
substances at the facilitv.' In add::ior.. 

thi* section provide* for EPA'to make 
»uch information available in advance 
of the special notice upon request'by a 
P M in accordance with procedures 
provided by EPA • • - - <̂ ' 

laiii'ance'of a apecial notice tngger*'a 
moraionum on the commenceneni ofi . 
cenain actiont by EPA under section . 
lot or section 106. The purpose of the 
moratorium is to provide, for a penod of 
negonation between EPA and PRPs. The 
moraionum prohibit* EPA from 
coamenctng any ittfottBt action under 
section 104(a). and an RI/FS under, 
aeetion 104(b). or an action under' 
section lOe (or 60 day* after receipt of 
the notice. If EPA determines that a 
"good faith oiTer" ha* been submitted by 
the PRP within 60 day* after receipt of 
the special notice. EPA shall not: 
commence an action under section 
104(3) or lake any action against a.iy 
person under section 106 for an 
additional 60 days or commeiice ar. RI/ 
FS under section 104(b| for an additional 
30 days. 

Under section i;2|el!2|(al. EP.AVav 
commence any additional other studies 
or investigations authonzed under ' 
section I04(b|. including the remedial 
design, dunng the negotiation penod 
Under section 122(e)(:)(C). if an 
additional PRP is identified during Ihe ' > 
negouation piinod or after anagreenent 
has been entered irilo. EPA may bring 
theadditional party into the negotiation • 
or may enter I'nto a separate agreem'er.t . 
with the PRP Under section 12:;iell5; 
EP.A IS not proh.biied from unce-ii«.rg 
a resoonse or enfcrcemem acfon cu.-:r.j 
t.-.e necoiia".:Dn period when there is a , 
significa.1t IJt.'eat to public healt.*- or the 
environment. 

Section 122(0) provides that if EP.*. 
decides Jiot to use the special notict 
procedures established under section 
122(e). D>A IS required lo notify PRPs m • 
wnting of this decision along with an 
explanation vvhy it is inappropnate lo 
use such procedures. The decision by 
EPA to use or not to use the spec.al 
notice p.rocedures is not Subject :o 
judicial review_ , . , 

rV'. lofortnation Exchange 

The exchange of information bet-Aee-
EPA and PRPs is crucial for fac:!iti::rg 
aetllements Information exchange 
should be aii ongoing process of 
communication EP.A uses ihformatior 

o 
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obtained from PRP* to determine 
potential liability, to determine the need 
ior response, and to support the 
selection of the remedv. PRPs use 
infomauon obtained from EPA to . 
organize among thernselve* and to 
daveJop a "good failh offer" to conduct 
or Hnance re*pon*e actions. 

A. bifimnatioB Rgqueta 

EPA may i«que*t uJormation from 
PRPs ahatil vanoat activities and 
eondiuon* under sectioD 104(e) of 
CERCLA and under secuon 30Q7(a) of 
the Resource Conservetion and 
Recovery Act (RCRA^ In addition. S 'A 
may iasu^ admtmscrative (ubpoena* 
u£der section I22(*l(3)(b) of CERCLA. 
InTormauon commonly requested 
include* detail) concerning waste 
operations and waste management 
practices, the rype and amount of 
substances contnbuted by each PRP. a* 
well a* the name of other PRPs that 
coninbuied substances to the tite. 

Information requests should be issued 
a* early as pracucabie and may be 
issued as a separate letter dunng the 
PRP search process, as part of the 
general notice letter, or through an 
admirustranve subpoena. A detailed 
discussion about the use of information 
request letter* and atiminiatrative 
tubpoent\ it coniat.ied in the 
ferthcoming "Guidance on U*e and 
Enforcement of Information Requests 
and Administrative Subpoenas under 
CERCLA secuon* 104(e) and 122|e)." 

The Regions have the discretion to 
decide whether to issue an information 
request as a separate better dunng the 
PRP teart:b ot as a component of a 
general noticf letter. Isaumg a separate 
information request tetter in advance of 
the general notice may be advantageous 
in aituaoont where mformaoon from 
PRP* is needed to detennine whether it 
ia appropnate to issue a noDce letter to 
such paroe*. 

. Information requests should be 
devaloped in accordance with the 
fonhcaimng guidance on tnformauon 
requests and administrative subpoenas 
as menuoned above An informauon 
request s'nould aiso indicate that EPA 
plan* to vigorously enforce informaton 
requests nvith the new enforcement tools 
authonzed under SARA which include 
issuing orders under section 104(e)(5). 
Putally. the infonnatian request should 
indicate that it is the PRPs responsibility 
to inform EP.A whether information they 
provide lo S .̂A is co.-ifidenlia! and 
subject to protection under section 
104(e| of CERCLA. 

B Information Releese 

11 is imponanl to gather and release 
aile-speeific informauon to PRPs as soon 

as reasonably practicable. Caihenng 
and reieaung *ueh information early in 
the proce** wiU not only expedite 
rceponse and enforcement scuvitie* but 
will help PRP* organize and negotiate 
among thernselve* a* welL 

Af indicated, section 122(s){i) 
provides for the release of certain 
information to PRPs to the extent such 
inforaation is available. Such 
information include* the name* and 
addresses of other PRPs. the volume and 
nature of aubstances contnbuted by 
each PRP. and * ranJung by volume of 
the *ub*tance* at the facility This 
inlormauoii is to be provided to PRPs ia 
advance of the speciat notice in 
accordance with procedure* developed 
by EPA-

Congress recognized the limitations to 
EPA's ability to make cenam 
information available to PRPs. 
especially early in the response process 
Therefore, this uiformaiion can be 
released only to the extent such 
information is available. If the Regions 
have mformation on volume, the 
Regions should develop volumet.-ic 
rankings and should make such 
informauon available to PRPs a* soon 
as practicable. However, due to their 
preliminary and summary nature. EPA 
will not expand resources to explain or 
defend tny list or ranking. Lists or 
rankings released to PRPs and others 
should'always contain appropnate 
disclaimers. 

The Regions are encouraged to release 
information to PRPs as soon as 
reasonably possible The Regions may 
respond directly to individual PRP 
request) for infomat.on. may use the 
nouce letters as vehicles to release such 
information to PRPs. or may establish 
alternative mechanism* in some 
siiuetions as discussed below. The 
Regions are suvngly encouraged to use 
the notice letters to release site-specific 
information. In parucular. use of the 
general noliee may provide a convenient 
opportunity (o release in/ormation in 
advance of the special notice pursuant 
to the statutory provision that EPA 
release such information in advance of 
the special noUce in accortiance with 
procedures developed by EPA. 

Although It IS generally preferable lo 
release information to individual PRPs 
through notice letters, alternative 
mechanisms may be used m unusual 
circumstances. For example, in 
mstances where there are many PRPs 
and/or where there is a substantial 
amour.t of information to be released, 
the Regions may consider making the 
information available tnrough a central 
mechanism (e.g. through a PRP sieenng 
committee if one has been formed and if 
the committee has agreed to be a 

clearinghouae for distributing 
Infonnation to other PRPs). An 
altemaiive would be to indicate in the 
notice letter that the Region ha* site-
specific infonaatibo that will be made 
available to the PRPs m a manner 
apecilied in the letter. 

V. Notice Letlcf* and Nasotsatiea 
Moratorium for RI/FS and RD/RA 

Thi* guidance create* a tyttematic 
proceas for issuing three separate notice 
letters for remedial actions. The three 
Dobce latter* are (1) the general nouce. 
(2) the Rl/FS special notice, and (3) the 
RD/RA special notice. Even though the 
RI/FS and RO/RA special nouce letters 
arc separate letters, the are discussed in 
the some section below since the 
content of these letters is basically the 
same, in instances where the content of 
the Ri/FS ana RD/RA speaal noUces 
differ, separate aection* are presented 

Also, this guidance i* wntten with the 
assumption that each notice letter will 
be issued in sequence. Consequently, 
the guidance has been structured so thai 
certain information provided or 
requested in one letter is not repeated in 
a subsequent letter. The content of 
actual letters may. however, need to be 
moiiified in situations where this 
process ts not followed. 

For example, there may be a siiuauon 
where site activiUes are already 
underway and where the Region is 
ready to issue the Rl/FS special notice 
but ha* not issued a genera) notice In 
this instance, it would not be necessary 
to wan to send the special nouce until 
after a general notice is issued. 
However, it may be appropriate to 
include certain aspects of the general 
noUce into the special notice. 

A. Purpose of Notice Letters 

The purpose of the general notice is to 
Inform PflPa of theu- poienual liability 
for future response costs, to begin or 
conunue the process of informauon 
exchange, and to uutiale the process ef 
"informal" negouauons. In addmon. the 
general notice inform* Pf!P» about the 
possible use of the section \1Z\.t\ «pecial 
nonce procedures and the subsequent 
moraionum and "(ormar negouation 
penod 

The purpose ot the special nouce is 
similar to the general notice, except Lhat 
the special nouce is also used to invoice 
the statutory' moraionum on certain EPA 
actions and to inmate the process of 
"formul' negoUauons. Although the 
generel notice doe* not trigger a 
moraionum on any EPA action and does 
not invoke a "formal" penod of 
negouation. the general notice is 
expected lo initiate s dialogue between 
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EPA and PRPs. Issuance of a general 
notice should be viewed a) a. ' 
mechanism for initiating negouations 
whereas issuance of a special notice 
should be viewed as a mechanism for i 
concluding negotiations. 

The term "informal" negotiations doe* 
not mean that such negotiations arc noi 
serious efforts to reach a seitlemeni. 
Rather "informal" negouations refers to 
any negotiations thai are not conducted , 
as part of the negotiation moraionum 
tnggered by issuance of a special notice 
under section 122(a)..The terms 
"informal" and "formal" negotiations 
are used (o draw a distinction between . 
negotiauuns which are and are not 
covered by the section 122(e) 
moraionum. 

S. Genera/ Notice Letter 
Agency notification procedures should 

provide PRPs with sufficient ume to 
organize and develop a reasonable offer 
lo conduct or finance the response ' 
action. Toward Ihis end. the Regions 
should contact PRPs prior to issuing a , 
secuon 122(e| special nonce by.issumg a 
general notice letter. - ' ' 

1 Whether To Issue' Genera: .N'otice • 
A general notice l<;tter should be 

issued at the vast^maioniy of sites that 
are proposed for or listed on the 
National Prionues Usi (NPL) wihere 
negotiations for the Rl/FS and RO/R.A 
have not yei been initiated. 
Cirt^mstances where ii may not be 
appropnate lo issue the general notice 
include sites wheraa notice pursuant to ' 
previous guidance was issued pnor to 
Ihe reauthonzation of CERCLA or where 
the Region is ready to issue a special 
notice al the site These exceptions are 

-important for minimizmgany possible .-
-disruption lo ongoing aciivities 

2. Timing of General Notice ' 
The general notice letter should be 

aent to PRPs as early m the process as -
possible, preferably once the site has 
been proposed for inclusion on the NTL 
Early receipt of the general notice will 
ensure that PRPs have adequate 
knowledge of their polentidl liability as 
well as a reahslic opportunity to 
participate in settlement negotiations. 
When a separate information request -
letter has been sent to PRPs prior to Ihe 
general notice, the information reouesi 
ahould be sent as early as possible to 
avoid any deiay in issu.ng trie gererc! 
notice. 

3 Recipients of Cencri.r\'oiicE 

General notice letters should be sent 
to all parties wnere there is sufficient 
evidence to maVe a preliminary 
dei^minalion of poiehiial habiiitv 

under section 107 of CERCIA, H there is 
doubt about whether available , 
information suppons issuance of the 
general notice,, separate inforrnatton 
request letters'may be sent to su'ch 
parties pnor to issuing the nonce. If a 
Federal agency haa been identified a t a 
generator at a facility not owned/ 
operaied by the Federal agency, such 
agency should be routinely-notified like 

, other PRPs. , ' 
Ifaddiiional PRPs are identified after 

• the general nonce but before th'e RI/FS 
special nouce,is issued, the Regions' " . , 
should provide a general notice to those, 

' additional PRPs. If adijitionat PRPsare 
identifiedafter general and special ' '^, 
notices are issued, the additional PRPs 
need not receive a general notice before 
receivring the appropnate special notice 
However relevant aspects of the. _ , ' 
general notice should be incorporated , ' 
into the special notice 

Copies of the general notice should be 
.' provided to the Regional administrative 

record coordinator, the appropriate . 
, State representative, the State dr 

Federal trustee if a trustee for natural 
resources has been,designated, and to 
EPA headquarters at the same time' 
notices are ŝ ent lo PRPs. The copies of . 

. notices to he'adquarters should be sent 
to the Information Management Section , 

' within the Program Management and 
'Support Office of the Office of-Waste 
Programs Enforcement (OWPE). 

Providing copies to the administrauve 
record coordinator is importani ior 
ensunng that tne notice is placed in the 
adTiinistrative record.' Providipg copies , 
tO'the State representative and the State 
or Federal u^siee is imponani tor 
ensunng thai Slates are appropnately 
informed about possible future ^ 

' negotiauons » Providing copies to 
OWPE IS' essential forpermimng entry 
into the Superfund Enforcement 
Tracking System (SETTS). Enuy into sets 
will facilitate our eHorts to track site 
activities and lo respond to 
Congressional and other inqumes. ^ ^ 
Direct Regional input of data into SETS 
on notice letter recipients is planned for 

• FY 1988 
- It IS not necessary to provide copies of 

''each general notice to ihe administrative 
record coordinator. State representative. 
State or Fede^'a! trustee or headquarters 
in instances where ider.tical notices are 
provided lo multiple PRPs. Where ihere 

« A ai»CLiii9n Htioui pl4ii.'nf iDi>ff Ic i ie i in iht 
«aininitlrjitvr ITCD.*C II CDvrn o in inr fo'inconing 
'CuiO*nc» or. :nt Aoffiir.iiiriiiut RffCO'S for 

Seirctinc i ftp»:Kjn«f Aciisn Cnder CrRCl.A' i r c 
in tnt prcBP-Dic 10 tht fonncomins rr^isiona lo the 
Sftinnal Coniir,tcnci Pltn 

* SiAtt pariictp.-itiQn in nrsoiiaiioni is covered m 
ihr fonnrofitin Inienn ^uido^ct r»n FPA-S's'e 
Dri*i)On» iii CEPCl-X lr.\oTi.tmtrii ~ 

arc multiple PRPs at a site, a cop'y of one 
general notice, with a list of other panics 
who have received ihe letter would 
suffice. 

4. Contents of General Notice 

- The general notice letter should 
contain the following components: (a) A 
noufication of poienual liability for 
response cosu. (b) a discussion about, 
future notices and Ihe possible future 
use of special notice procedures, (c) a 
general discussion about site response 
acDvities, (d) a request for information 
about the.siie (if appropnate), |e) the 
release of certain site-specific 
•information (where available), (f) a > 
discus*ion about the ment* of forming a 
PRP *teenng committee, (g) a nolice,. 
regarding the development of an . • 
administrative record, and (hj a 
deadline for response to Ihe letter and 

^information on the EPA representative 
to contact. 

a. Potential liability: The letter should 
inform parues that they are potentially 
liable for response costs uniier section, '. 
107 of CERCLA. including the costs of 
conducting the Rl/FS and RD/RA The ' 
letter should define the scope of 
potential liability and should bnefly • 
explain why (he panics have been 
identified as PRPs 

b. Future nonce under section 122!a i 
and section :Z2lej- The letter should 
indicate that EP.A will notify the party at 
an appropriate point in the future. The 
letter should specify that this notice will 
either be a section 122(a) notice or a 
section 122|e) special nonce and should 
explain what these nonces are 

The letier.should indicate thai the . 
section 122(a) notice is a notice which 
informs parlies thai EPA will not use the 
section 122(e) special nouce procedures. 
The letter should indicate that the-nottce 
will provide an explanauon for the 
deasion not to use the special notice 

' procedures 
The letter should also indicate that a 

section 122(e) special nonce will invoke 
the negouation moraionum The letter 
shouldmake clear thut issuance of a 
section I22ie) special notice letter is 
disereuonary and may be used if EP.A 
determines that use of such procedures 
would facilitate an agreement and 
expedite re'mediol action. The letter 
should also explain the purpose of the 
speciul notice and the subsequent 
negotiation tr.oratonum. Informing PRPs 
about the special notice procedures and 
the negotiation moratorium will ale-; 
PRPs to possible future negotiations and 
increase their awareness of their 
opportunities for participation in such 
negciisiions. 

- . . " • 
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c Sin response octitnttes: The letter 
should genar^y diicuH the activities 
EPA plans to undertake at the site. 
Where appropnate. such activities 
should include scheduled start or 
completion dales for the RI/FS or RD/ 
RA. Instances where tt may aoi be 
appropnate to provide start or 
compleu'on date) include situauocia 
where the general notice is issued very 
early in (he process and where specific 
dates have not yet been set, or where it 
is expected thai target dates arc likely 
to change significantly. 

d. Information reijuesi: TTie letter 
should request informauon oiv 
substances sent to or present at the site 
and the names of other PRPs pursuant to 
section lD4(e) of CERCLA and/or 
section 3007(a j of RCRA if a separate 
information request has not already 
been issued. The content of (he . 
information request should be consistent 
•nth the forthcoming "Guidance on Use 
and Enforcement of Informauon 
Requests and Administrauve Subpoenas 
Under CERCLA Sections 104(e| and 
i::<e).-

e. Informauon releese: Al a minimum 
the letter should release the names and 
addresses of other PRPs who have 
received the general notice letter In 
addiuon. ro the extent such information 
is available Ihe letter should mclude the 
volume and nature of substances 
contributed by each PRP and a ranking 
by volume of the substances ai the 
facihty if such iiiformauon has not been 
previously released. 

f. PRPsteenng commutee: The letter 
should request that the PRPs identify a. 
member of their organization who w>l) 
represent their interests In addition, the 
letter should recommend that PRPs form 
a steenng commitiee to rrpresent the 
group's interests in possible future 
negotiations. The letter should indicate 
that establisning a steenng committee ta 
imponant for facilitating negotiations 
with EPA. 

g. Administrative record: The letter 
should b^ used as a vehicle (or 
informing PRPs of the availability of an 
administrative record that will contain 
documents which form the basis for the 
Agency's decision on the selecuon of 
remedy The letter should indicate that 
the record will be open to the public for 
inspection and comment. The letter 
should aiso provide informauon 
regarding the opening of the record and 
where it will be located. 

-h. P/iP resoonse and SP--i contact. The 
letter should encourage PRPs to noiily 
EPA by 8 specified oaie of their interest 
lo partic;peie in future negotiations The 
leiier should inaicate that PRPs mey 
respono as a gruup througn a sieenng 
committee t( one has been formed Tne 

letter should also provide a cut ofT date 
foreoluntafy compbance with 
infotmalntan requests (if a request for 
information is contained in the general 
notice). An appropnate time frame for 
the PRP response to an inlonoatton 
request is generally thirty days from 
receipt of the letter. rmsHy. the letter 
should provide the naae, phone number, 
and address of the EPA represexnstive 
to contact. 

a Rl/FS and RD/RA Specie} Nouce 
Letters 

Prior te EPA* conduct of the Rl/FS 
and RO/RA. the Regions should eithet 
issue the special notice to PRPs or 
provide PRPs with an explanauon why 
It was OOI appropnate to use the special 
notice procedures. Issuance of the 
special notice triggers a moratonuro on 
EPA's conduct of the RI/FS and 
remedial action While the statute does 
not impose a moraionum on EPA's 
conduct of the remedial dasi^ . the 
Agency wiU not generally conduct such 
activities dunng the moraionum. The 
purpose of the moraionum ta to provide 
for a formal penod of negotiation 
between EPA and PRPs where-the PRPs 
will be encouraged to conduct or finance 
resoonse activities 

The negotiauon moraionum maylast 
a total of 90 days for the RJ/FS and 120 
days for the RD/R.A if EPA receives a 
"good faith offer" from PRPs within the 
first 60 days of the mora'on'um. The 
negouauon moratoniun would conclude 
after 80 days if the PRPs do not provide 
EP.A with a "good faith offer." 

The initial 60 day moratonum begms 
on the date the PRPs receive the special 
nonce via certified mail. In instances 
where there is more than one PRP and 
PRPs are likeK lo receive the special 
nouce on different days, the date the 
moratorium begins should be seven days 
from the date the letters are mailed to 
the PRPs. In either case, the special 
notice must make dear when the -
negotiauon moraionum begins and 
ends. 

1. Whether To Issue RI/FS and RD/RA 
Special Notice 

EPA has the discretion to use the 
special notice procedures when EPA 
detemunes that a penod of negotiation 
would facilitate an agreement with PRPs 
and would expedite remedial actions. 
The Agency believes entenng into such 
negouations would generally tacilitaie 
settlements and plans lo utilize the R)/ 
FS and RD/R.A special notice 
procedures in the vast maionty ot cases. 

There are. however, some 
circumstances wnere it would generaUv 
not be appropnate lo use such 
procedures. Such circumstances mclude 

(1) where past dealing* with the' PRPs 
atrengly indicate they arc unlikely to 
DcgotiatB a setdemenL (2) where EPA 
believes the PRPs have not been 
negotiatmg m good faith, (3) where no 
PRPs have been identified at the 
conclusion of the PRP searcK (4) where 
PRPs lack the resources to conduct 
response acbviue*. (5) where ihere are 
ongoing negotiations. or(6 | where itotice 
letter* were already aent pnor to the 
reauthonsation of CARCLA and ongoing 
negobations would not benefit by 
issuance of a special notice. 

Special notices may be issued for 
operable units of remedial actions-The 
test for determining whether te issue a 
speciat notice for an operable unit la 
generally the same at for full-scale 
remedial actions- The general 
expectauon it that aepatete special 
notices will be issued for each separate 
operable unit at long et issuing the 
notice would facilitate an agreement 
and would expedite the remedial action. 
However, special notices may also be 
issued for only major operable units or 
may cover a senes of operable units if 
appropnate under the ctrcumstances at 
the tite. 

For example, if several operable units 
will be conducted al a site as relatively 
separate and distinct response acuont. 
It may be appropnate to consider using 
separate spcaal nouces which would 
tngger separate aegouadon 
mbraionunis. If a senes of operable 

' units will make up a remedial action it 
may be appropnate to issue the special 
nouce to cover only the maior operable 
uaitis) or to cover several opera'ole 
units. 

2. Notifying PRPs When -Not Appropnnie 
To Issue Rl/FS and RD/RA Special 
.Notice 

In instances where EPA decides it is 
inappropnate to issue the special notice, 
section 122(a) provides for EPA to notify 
PRPs in writing of that decision. The 
notice must indicate the reasons why 
the Region deiermmed that issuing the 
special notice and entenng into "formal" 
negotiaUons was not appropnate. The 
notice should be provided to all PRPs 
that have been idenufied to date as well 
as 10 Ihe Regional administrative record 
coordinator for placement in the record 
Such nonces should be provided as soon 
as pracucabie. In instances where the 
Rl.'FS or RD/RA have not yel been 
iniliaied. the notice should be sent pnor 
10 the initiaiion of such activities it 
possible 

In addition the section : ; : '3 l nonce 
should bt used as a vehicle ior 
informing PRPs that the Agencj will 
establish or hat established an 
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•dminiatrailve record containing • 
technical docunenis supporting the 
Agency's deasion on the seleeiion oF 
remedy. The notice should indieaie that -
the record i* open for public inspection' 
and coQuneni and ahould specify where 
the record will be or has been located. 

3. D 0 | Role in RI/FS and RD/RA 
Negotiations 

The Regions should notify the Chief of 
tbe Envrjronmental Enforcement Section 
in Use Department of lusticc (DOI) pnor 
to isauing speoal nouce letters where 
aettlemeni by a ecmaeni decree is 
contemplated. A.copy of this " .. 

- memorandum should also be provided •̂ 
to the Office of Waste Programs 
Enforcement and the OfBce of 
Enforcement and Compliance 

. Monilonng in Headquarters 
The'memorandum'to D0 | should 

indicate when the Region intends to 
issue the special nouce. Because most 
Rl/rS negoiiauons involve consent 
orders, notice lo-DO) on the Rl/FS is not 
ordmanly necessary. However, where a 
site IS L-. litigation or where settlement 
by consent dec-ee tt expected. DO) 
should be notified at least 30 days prior -
to issuing the Rl/FS specia! noiice In 
addinon. wnere the resoiunon ot' the 
madcr by an administrative order is 
expected to involve a compromise ot 
past or future response costs and the 
total response custs will exceed 
$500,000. DOI'it 10 be notified DOI's 
role will be to review the compromise of 
the claim pursuant lo section 122th)(l| 
but rot to review the admmistraiivf 
ordci^or the Rl/FS. For RD/B.A 
negotiations the notice should be sent 
to DO) at least 60 days prior to issuing , 

. the RD/RA special notice. The 
memorandum should also identify the 
EPA Regional representative DOf snouid 
contact. 

In addition, the Regions should 
consult with the Chief of the ' 
EnviroQmen'tal Enforcement Section 
prior to sending a copy of any draft 
conseni decree of'any outline of a draft 
consent decree to PRPs. Tbe Regions are 
encouraged to include a draft consent 
decree with the RD/RA special nonce or 
soon thereafter as discussed below. 

4 Timing of RI/FS Special Notice ^" 
II It important thai PRPs receive the 

Rl/FS special notice letter as soon as 
practicable. Of greater importance, the 
letter must be serf surficic-.tly in 
advance of obligations for tne RI/FS so 
that negotiations do not delav the 
initiaiion of the RI/FS bv the Fund ;n the 
event the negotiations do not result in 
an agreement providing for the PRPs to 
conduct or finance the Rl/FS Timely 
receipt of the special noiice will have a 

significant efTect en itre FRPs ability for 
maamagfuJ partictpation in forma) 
negotlaiioos, 

Tbe RI/FS special notice letter should 
be sent to PRPs no later than 90 days 
pnor to Ihe schtduled date for iniuating 
the RJ/FS- The scheduled date for 
initiating the RtfFS refers tt> (he date 
funda wUl be obligated ta commence 
response activities, A minimum of 00 --' 
days ii important for enaunng that the ' 
negotiation'inoRohlun doe* not delay 
initiation of the Rl/FS in the event 
negoUaoon* do not result in a 

' aettlement. The time for service by mail 
should be taken into account. , 

5, Timing of RD/RA Special Notice 
' I 

The timing of the RD/RA special 
notice letter will have a significani 

i^impaci on both the success of . 
negotiations and onEP.A s ability to 
move forward with implementing a 
remedy without deiay. As indicated 
earlier, "formal" negoiiaUons pursuant 

^to special nouce are not the sole vehicle 
for reaching settlements. "Informal" 
negotiaticis must occur throughout the 
process and in advance of the special 
nouce. To assure that "formal" 
negotiationsare productive. EPA must 

•iniuate PRP search and informauon 
. exchange activities as well a* 
"informal" negotiaiiiont as early as 
possible. 

The primary purpose of the special ' 
notice procedure's is lo facilitate 
settlemenis through negotiation. A 
pnmary concern in determining when lo 
issue an RD/RA special notice is 
whether there is a likelihood thai' 
meaningful negotiations can be , 
conducted at « given stage in the 
process. Another concent is that, lo the 
extent practicable, the negotiations must 
be scheduled to minimize any delay in 
the remedial design and remedial acuon. 
A final concern ts that ncgonations be 
earned our tn a way that does not 
undermine or have the appearance of 
undermining the public participation 
proceas. . >-. . . 

This guidance establishes an 
approach which idennnet when the 
Regioni must generally itsue the RO/RA 

' special noiice letter The Regions may. 
however, edopt an altemaiive approach 
under appropnate circumstances. 
Appendix A coniains illustrations of the 
three approaches d:scussed below * 

* Th« ttmt penod dtpictvd in î i« fottoi^ inf 
diieutiioc ctvd l i luttniid tn .^ppfndix A rffifc: 
• &••: U f t " tcpnin"* r - t . » vanoui peioonit and 
mforcvmtn* acirviucf a n rapecitd lo or earned 
out wiihowi oaiB> For r«amptc itw pwDuc comment 
penod laati 30 dajri and do«i not la^t i n o account 
a poaitDic a&iant.on 

a. Cenero/Approach: Itsue special 
noiice wA«j re/eete draft FS and 
proposed p/an for public comment The 
Regions generally must issue the RD/RA 
special notice when the draft feasibility 
atudy (FS) and proposed plan ' arie 
released to the public for comment. .As 

'shoKTi ID Appendix A. issuance of the 
special notice with the release of the 
draft FS and proposed plan tnggers the 
initial BO day negotiation mortonum 
The iniual BO day negotiation -' 
moratonum begins al the start ot (he 30 
day public conunenf penod and. in 
conjunction with the first 30 days of the 
60 day extended negotiauon 
moratonum. it cuncurreni with the 
Record of Decision (ROD) review and 
approval process The remaming 30 days 
of (he extended negotiation moratonum 
is concurrent witn the initial phases of 
the remedial design EP.A s abilin- to 
sign the ROD is not affected by the 
duration of the negotianon moratonum. 
The ROD may be signed at any point 
after the close of the public'conunent 
penod and the preparaUon of the 
responsiveness summary for the'public. 

In most case*, commencing formal 
negoiiauons at the same ume that the 
draft FS and proposed plan are rel*ased 

. will properly balance the considerations 
stated earlier relating to EPA's a'a'itity lo 
conduct meaningful Regbliations. lo 
minimize delay in •.•npiemcnting the RD/ 
RA and to maintain the integntv of 'he 
public panCcipation process. Under this 
approach, fonsal opportunity for PRP 
involvement would begin at an early yri 

, concrete stage in the process Early 
panictpstion may be espeeialiv -
advantageous :n situations where PRPs 
have not been-previously or 
substantially involved in Rl/FS 
activities. In addition. PRPs and the 
public would have knowledge of the 
possible range of altemaiive* through . 
the draft FS and proposed plan pnor to 
"formal" negotiations This information 
IS important ior assisting the PRPs in 
developing a meaningful' good faith 
offer" for conductmg or financing the 
RD/RA . "•' 

b. AUerttotive Approach Issut special 
noticepr.DT to release oferc" FS enc 
proposed plan for public eommert. 
Although the Regions generally will 
issue the RD/RA spec.al noiice'whci 

o 

' The propovpd pliir wfen to '^f 2i.rii; 
^rticippticrr ODCumrrr dcvriD^rC oi'^oon- ID 
BaciiDti i;*'(iil Thu -1 1 ron- i r | j l non if^-tjcal 
docymthi that detcn&M »Kr a i ien t ' tve t . - . iK« FS 
and «D*c:r»e> and pro*.de» a b r r ' er «ii«.i oTEP* J 
preferrro iliemai-ve A ffioft o t m i r c cvtu«»'jn n' 
thf pTvt*a*0 piafi will bt CD'i-inec .* •"• 
lormcoftiini • C»iO*.'^t* on Oocurr.rnitnt r>Ktk<on» 
• : Superfund 5tie»" IrcEtnra lo • • ir* ^OH . 
Guidance. 

o 

o 
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the draft FS and propoaed plan are 
released to the public for comment, the 
Region* are encouraged lo i**ue the 
special noiice eariier m the process if 
this action would faaUtate the prospects 
/or reaching a settlement. If a Region 
cthooses to follow this approach, the 
Region should include with tbe special 
notice a summary or fact sheet of ihe 
alternatives EPA has screened and the 
alternatives the Agency is currently 
considenng ' 

As shown in Appendix A the RO/RA 
•pecial notice may be issued pnor to 
EPA* release of the draft FS and 
proposed plan Issuance of the special 
noiice tnggers the initial 60 day 
negotiation moraionum. The initial 
negotiation moratonum is concurrent 
With Ihe review and release of the draft 
FS snd proposeo plar.. The initial 
negotiation moraionum is completed 
pnor to the initiation of the public 
comment period. The public comment 
penod is concurrent with the first 30 
day* of the extended ncgonation 
moraionun:. The remaining 30 days ol 
the extended negotiation moratonum is 
concurrent with the ROD review and 
approval process. The ROD could be 
signed and tbe negotiation moratonum 
could be concluded at aoout the same 
tNnc. EP.A s ability to sign the ROD is 
not affected by the negotiation 
moratonum. The ROO may be signed at 
any point after the close of the public 
comeient period and the preparation of 
the responsiveness summary for the 
public. 

iti many cases, providing speoal 
notice at this early stage may be 
inappropnate because too much 
uncertainty would exist about the 
remedy to allow for meaningful 
negotiations. However under other 
tarcumstances it may be appropnate to 
issue the *pecial notice early m the 
process, especially in siiuaiiona where 
there i* a relatively small group of PRPs, 
it IS clear what the remedy is'likely to 
be. and-the remedy i* not likely to be 
coiuroversial.-

Where cucumatances permit issuance 
of tbe special notice at this early stage, 
an advantage to this approach is that 
the ROD review and approval process 
and the negotiation moratorium could bt 
concluded at about the same lime. This 

* Rriraaf of a autrmary or fact IIMVI on iha 
alitmaiivca mat n ivr betr. i c n t n c a and ih» 
atlcmattvM ina: arr toeing coniidarcd :i iRiDonani 
lor taalilBtinn nefoualiona ai thia aan^ guar in the 
VYHMdialprocni Thtl infonnaliun will be uaeful lo 
t^ iH 10 dawalopinff thrir good IdiUi orier tor 
oonOvcunt or Hnanpnt a m p o n n acijon ano wit, 
ba iffigortani for inlorrntny PllPa apoui ttic 
atirmauvaa ma Aftnc) ii coiuiccrant ai inc atta 
H M Haftona ahould tncluda th* aummary of 
ollafnonvea or fact ati«<t in th* aoitiinisiro'iiva 

I tor each aiif 

would help assure that cleanup occurs 
•* *oon as possible whether through a 
negouated settlement or Fund-financed 
action In addition, there would be an 
early opportunity to inform PRPs of 
venous remedial alternatives under 
considerauon by EPA pnor to EPA's 
idenufication of the proposed plan. 
Early participauon may be 
advantageous where PRPs have not 
been previously or substanUally 
involved Ul Rl/FS activities. 

c Aliemotive Approach: Issue special 
notice when the ROD is signed. 
Although the Region* generally will 
issue the RD/RA special nouce letter 
when the draft FS and proposed plan 
are released to the public for comment, 
there may be some limited 
circumstances where it is appropnate lo 
issue Ihe notice later in the process (re 
when the ROD is signed) This approach 
may be followed, however, only where 
the Region can provide adequate 
justification and where the Region hat 
obtained pnor approval from 
Headquaners Approval must be 
obtained m writing from the Directors of 
the Ofi'ice of Watte Programs 
Enforcement and the Office of 
Emergency and Remedial Response 

As shown in .Appendix A, under this 
approach the RD/RA special nonce 
would not be issued until the ROD is 
s i ^ed . Thut. the-entire SO lo 120 day 
negotiation moratonum would not occur 
until the remedial design phase. 

An advantage to this approach is that 
since the ROD would be signed and the 
remedy would be selected ai tbe s u n of 
the RD/RA negouation moratonum. the 
PRPs would know precisely wnich 
remedy the "good faith offer" and the 
negotiations should focus on In 
addiUon. since the negotiations would 
begin after the close of the public 
comment penod, the PRPs and EP.A 
would have the benefit of knowmg the 
public comments. -.... 

The major disadvantage to this 
approach is that the negotiation 
moratonum would not occur until the 
end of the process (i,e not unul the 
beginning ot the remedial design phase). 
Issuing the special notice at this point 
would create the greatest potential for a 
subsequent delay in implemenung the 
remedy 

Instaoces where il may. however, be 
appropnate to issue the spcaal notice 
later in the process (i.e. not until the 
ROD i) signed) may be where more time 
IS needed to conduct informal 
negotjslioin where the site is 
panicularly complex, or wnere there is 
an extraordinarily large number ot PRPs 
(e.g hundred) of PRPs) Another 
example may be where there is litile 

expectation that a Fund-Hnanced 
remedial action wilt occur in the near 
future at an c&forcement-laad sue. If 
Fund-financed acuvities are not 
expected to occur and a later 
moratonum would facilitate cleanup, it 
may be leas important lo mitiate and 
conclude negotiations early in the 
proceas. 

ft. Recipients of Rl/FS and RD/RA 
Special Notice 

The Rl/rS and RD/RA special nonce 
letters should be sent lo all parties 
where there it sufficient evidence to 
make a prehmmary determination ot 
potential liability under section 107 of 
CERCLA. If there is doubt about 
whether available information support* 
issuance of the Rl/FS and RD/R.A 
special nouces. separaie informaiton 
request letters may be *ent to >uch 
parues pnor to issuing such nonce If a 
Federal agency has been idennfied as a 
generator at a facility not owned/ 
operated by the Federal agency, such 
agency should be rouunejy notified like 
other PRPs. 

Section 122(e)(2|IC) authorizes EP.A to 
bring addiUonal parties mio 
negotiauons or lo enter into a separate 
agreement with panics when aodilionul 
^ P s are identified dunng the 
negotianon period or after an agreement 
hat been entered into- The Regions may 
provide a special notice to aadiliofial 
panies if they are identified after, 
issuance of the RI/FS special notice 
letter. However, issuance of a special 
notice to additional parties would not 
change the duration of tne negotiation . 
moratonum The special notice may 
invite PRPs'to participate in remaining 
negotiations, but would not extend the 
pre-existing negotiation moratorium 

Copies of the special nonces should 
be provided to the Regional 
adniimstrative record coordinator, the 
appropnate Slate representauve. the 
State or Federal trustee if a trustee tor 
natural resource* hes been designated, 
and 10 EPA headquarters at the tame 
nme notices are tent to PRPs The 
copies of notices to headquaners should 
be sent to the Information Management 
Secnon within the Program Manaeemeni 
and Support OfTice of the Office of 
Waste Programs Enforcement lOWPEl 

Providing copies to the administrative 
record coordinator ts important for 
ensunng that the nonce to be placed m 
the cccord. Providing copies to the State 
representative and (he State or Federal 
trustee JJ important for ensunng that 
States are appropnately intomed about 
possible future negouations Providing 
espies to OWPE IS esteniial tor 
permitting entrj- into the Superfund 
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Enforcement Tracking Systein (SETS). 
Entry mto SETS will faciUiate our efforts 
to track site activities and to respond to 
Congresiional and other mtimriet. 
DiRc: 'n.1 gional input of data into SETS 
on notice letter recipienit it plaaned for 
FYiaaa. 

It is not oeceasary lo provide copies of 
each special notice to the administrative 
recocd coordinator. Slate rtpresemative. 
State or Federal trustee, at headquaners 
in instances where idenucal nouces are 
provi^d to nulttple PRPs. Where there 

..are mulbple PRPs at a site, a copy of one 
apectai nouca with a list of otber panies , 
who have received the letter would 
suffice. 

7. Contents of Rl/FS and fDIVA Special 
Noncei - -

The R I ; F S andRD 'R.A special notice ' 
letter*should conta;n 'Jie (oilowing 
components: (a) A nou.'icauon of 
potential liability, [b) a discussion about 
the special notice and subsequent 
negotiation moratonum. (cJ a discussion 
about the response activities.to be 
conducted, (d) a copy of a statement of 
work or woritplan and a d.-aft ' 
administralivi order on conseni for the 
Rl/FS. (e) a copy of a draft conseni 
decree for the RD/R.A (if possible), (f) a 
discussion abear what comriru'tes a 
"good faith offer7 for the RI/FS. (g) a 
discussion abbut'what constitotes a 
"good faith offer" for the RD/RA. (h) a 
release of cenain site-spec:fic 
infonr.aUpn [wnere avallaclcand 
.appropnate!. (i)"a demand for paymert-
of EPA costs incurred to date, (i) a 
notification about the administrative 
record, and [*.) a deadline for response '• 
to the letter and-the name of the EPA 
representative to contact. 

a. Potentialliaoitity. The letter should 
specify that PRPs are potentially liable 
for the costs ofconducnng the RI/FS or ' 
the RD/RA. A detailed discussion about 
potential liability is not neccsiary 
particularly if the RI/FS or RD/RS 
apecial notice references the general . 
notice 
. '•b Special notice o.id fomcl 
negouations: The letter should discuss 
the purpose of ihe spcaal notice and the 
subsequent negotiation moratonum. The 
level of detail will depend upon whether 
the PRP has received the general nouce 
and whether the general nonce provided 
an adequate discussion. At a minimcm. 
the letter should make clear that EPA is 
inviting PRPs 10 pariicipate in "formal' 
negouations (or PRP conduct of the Rl/ 
FS or RD/RA arid thst this leTer 
auiomaUcally tnggers the formal 
negotiation penod. In addition, it is 
important that the special notice 
iniiicatc the date the ncgoiiation 
moraionum will conclude in the sbsenre 

of and in the event of a "good faith 
offer." rmally, the letter should explain 
thai a eonsem order or consent decree 
ahould be finalized by the end of the ' 
moratorum. 

c /Usptmse ectiotis to be condtxttd: 
Tbe letter snouid identify the tespoiue 
activiucs EPA plans ts conduct at the 
aite and provrda scheduled dates for 
initiatiBS snch actzritiea if appropnate. 

d- Statement af work ar workpha and 
dmft admmistmtve order on conten t ' . 
for Ri/FS apeeial notice: Tiie \ettBt 
abOMld provide • statement of work or 
workplan and draft administrative order 
(AO) on consent. Such inforaiaiioo is 
crucial to PiU>s m their development of a 
"good faith offer" to EPA for conducting 
or finanung the RI/FS and for ultimately 
facilitating settlements-Tbe Regions are 
encoiFaged to provide the draft AO on 
consent with the notice letter tf 

' pracucabie- At a mmrmum, tbe Idler 
should contain a copy of the statemeni 
of work wtth tbe expectauon that the 
draft AO will follow as soon as 
practicable. 

a. Droft ccrjeat decree for fUJ/RA 
special nouce. The letter should contain 
a copy of the draft conseni decree if" ' 
possible. It is imporuint that PRPs have 
the draft consent decree at the start of 
negotiauons or soon thereafter since tbe , 
decree contains important informauon 

' 'which wilt assist PRPs in developing 
their "good faith offer" lo EPA 

I ••Goodfor..', offer"forFU/FS The 
letter should indicate that a "good faith 
offer" IS a written proposal which 
demonstrates the Pf?P's qualificauans 

.' and willingness to conduet or, finance 
the RI/FS A "good faith offer" for the 
Ri/F? should include the foUotving-

• A stateiaeat of the PRPs willingness 
to condut or finance the RI/FS which is 
generally coiuisteci with EPA's 
statement of work or work plan and 
draft administrenve eracr on consent or 
prevides'a sufficient basis for further 
negotiations; 
' * A paragraph-by-paragraph response 

lo EPA's statement of work or workplan 
and draft administrative order on 
consent: 

• A deteiled statement of work or 
workplan identifjing how the PRPs plan 
10 proceed v^ith the work: 
. * A demonstration of the PRPs 

technical capability to unde'nake the RI/ 
FS This should include a requirement 
that PRPs identify the firm they expect 
will conduct the work or that PRPs 
identify the process they will undertake 
to select a firm: 

» A demonstration of the PRPs 
financial capability to finance the RI/FS; 

• A ttatemeni of the PRPs willingness 
to reimburse EPA for the cost* EPA 
incurs in overseeing the PRP conduct of 

the RI/FS as required by section 
104(a)(1): and 
' •. 'The name, address, and phone 

number of the party or steering 
committee who wiU represent the PftPs 
io Degobations,. 
. g, "Xjootffait/i offer'for RD/tLA: The 
letter should indicate that a "good faitb 
offer" ii a wntten proposal .which 
demonstrates the PRPsquaHlications 
and willingness to conduct or finance 
the RO/RA. A "good faith offer" for the 

^ RD/RA should include the following: 
• A atetemenl trf the PRPs wilttngness 

to conduct orfinince die RO/R.A which 
is generally consistent wrth EPA's 
proposed plan or which provides a 
(ufficient basii for further negotianon* 
in light ofEPA's proposed plan: 

*- A paragraph-by-paragraph response 
to EPA's draft content decree including 
a response to other documents that may 
have been attached to the decree such 
a* a technical acope of work for the 
proposed plan or acce** or 
preauthonzation agreements: 

• A detailed "siaiement of work" or 
."workplan? idenu.Vmgbow PRPs plan 
to proceed with the work: 

• A demorrfirauon ol the PRPs 
technical capabjiiy u> undertake the 
RD/RA. This should indude a . 
requirement that PRPs identify the firm 

•they expect will conduct 'Jie work or 
that PRPs identify the process they will 

'undertake 10 select a firm., 
• A demcnstration ef the PRPs 

"capability to fmance ihe RD/R.A; 
• • A statement of -Jie PRPs wir.i.igr.css 
to reimburse Er.A tor past resconse and 
oversight costs 

" A discussion about the PRTs 
position on releases from liaoility and 
reopeners to habiiny* and 

a Tba it&fflc. address, and phone 
number of the parry or steenng 
committee who will represent the PRPs 
injiegotiabons-

K. Informatioa releaterTo the extent 
such ififormatioD is available and to the 
extent sucb mformation has not been 
previously released the letter should ' 
contain information on Ihe names and 
addresses of other PRPs. the volume and 
nature of substances contnbuted fay 
each PRP. and a ranking by volume of 
the substances at the facility- Sote that 
the release of informauon with the Rl/ 
FSand RD/R.A"special notices is ret 
intendeo to require the release of 
mformation previously provided lo 
PRPs. 

1. De.7;ci£/ 'orpoymenlTht letter 
should tnclutie a demand that PRPs 
reimburse EPA for Ihe costs the Agency 
has incurred in conducting response 
activities at the site pursuant to section 
107(a) The letter should mennfy 'i-e 
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•ticourafei the Regiens to sack PRP 
reaponae ihraugh a writiea notice teller , 
but the Regions tnay contact PRPi 
verbefly («vith a wntten follow-up 
notice). This is contuteni with (he 
guidence on " I n u n c c of Administrative 
Orders forfmmediaiv Removal Actions'* 

' Tbe Region* abettld issue notice . ;' 
letters to readily identifiable PRPs for 
removal actions in ihe vast maionty of 

' eases. Tbe content of the notice will 
vary depefiding whether tbe ftottee will 

' be used simply to notify PRPs of their 
potential liability for an action EPA has 
already taken oris about to lake, 
whether tbe notice win be used to 
eneonrege a pnesie party respoose 
through "informal" rtegotiations (i e. 
negotiations noi tnggered by the secnor. 
I22|e^ special iratiee p-ocedures). or 
whether the notice HTH be used as a 
mechanism fo.- inrokmg ihe sectioii 
122(e) special notice procedcrei wbeh 
provide for "ftjrmal" negoiiatior.s 
betweer. EPA and PRPs. 

2. When i» Use Speoal Notice , . 
Procedures fo£ Removals ^ * 

The Regions should csnside; uaisg the 
sectios 122rel special notice procedures 
only for those removals where thi: threa: 
is of a nature that is not necessary to^ 

-initiate an onsue removal act-aa for at 
least six months. The ' s ix month 
planning time penod~ begins once a site 
evaluation is completed. 'This means 
thai for the vast maioriiy of removal 
actions the Regions will not be required 
to utilize the speaa) notice procadiires. 
11 IS not appropriate to uolue speual 
notices for most removal acliont 

'because the subsequent moratonum 
may interfercwith the Aftency's ability 
to implement.ihe remeay in a t jneiy 
manner. In addition, it m'ay.no! be wortr, 
expending tKe time and resoj-Tcs to 
enter inio formal negotiations wben a 
removal wiU be a relauvely short l e t s 
and inexpensiv e response action. 

The Regions sn«uld mclude tbe . 
following factors m their determination 
of whether it is appropnate to utilize the 
special-notice procedures for removals 
with a SIX month planning lead time: (i) 
Whether viable PRPs have bee-
idenliried. (2) whether the PRPs are 
expected lo respond favorably to the 
irviiation tc pa'-ticipate ir. negouations 
and 10 conduct or finance the removal 
action, (3) whether issuance of the 
speciat notice could ijela> 
•mplementation of the removal aclion. 
and (4) whether it may be more 
appropnate to enter into "inlormal' 
negotiations in lieu of' format' 
negotiauons under section :22|el 

In determining the PRPs viabilin. the 
Region should inquire about the PRPs 

rinenciol and techoical capability for 
eonductiDg and/or rinaneuig tbe 
removal action in an elTective and 
timely manner- In deiennmmg tbe PRPs 

, willingness to undertake or riaeoce tbe ' 
removal action, the Region should, a l a 
mioimuo). obtain a verbal agreement 
from the PRPa pnor to iaauance of tbe 
special notice. In detennining wbclber 
the speciat notice may delay 
Unplementation of ths teaedy or in 
detcnmiung whether te enter wta 
"informal" rather than "foRsal" 
negotiatiotia. the Regions ahculd 
eofuider whether the secuon 122|e) 
negotiation moratonum would mierlere 
with otber astivittea a i tbe site. 

3. Notifying PRPs When .Sol Appropriate 
To Utilize Special Noiice Procedures for, 
Removals 

EPA's decision on whether to use the 
special notice procedures lot a-ty 
response acnon is clearly discretionary 
HotkTxer. secnon 122'a) renuires ihe 
Agency to nonfy- PRPs in writing when 
the Ager.cy decides not to utilize such 
preceduTes. The removal notice provide* 
a convemeiTt vehicle for informing PRPs 
of EP.^'s ciecuion not to unlize the 
spec.al nofiev procedu.-es. The nouce 
should, therefore mform PRPs of EPA's 
decision noi to utilize such procedures -
whet; this derermmano.'. kas been made 
and should provide an e.Nplan'ation for 
that deosion 

4- OO] Role i£ Removal Negotiations 
The Regions should consult with'the 

Chief of the Environmental Enforcement 
Section of DO] pnor to'issDiiig' a special 
notice letter for removal actions where 
settlement by eonsent decree is 
conte.Tiplated. or where the settiemeni is" 
expected to involve a compromise of 
past or fu:ure response costs a.i:! '.he 
total response costs wiH exceed 
SSOO 000. The Regions should consult 
with OOJ pnor to releasing a drafr 
conseni decree to PRPs 

S. Timing of N«ucv for Removals . 
' A reineval noiice that does net invoke 
the special nonce procedures should be 
provided to PRPs as soon as practicable. 
For removal nonces that invoke ihe 
special nonce procedures.'the nonce 
should be issued as early as possible bul 
no later than 120 days before the 1 
scheduled date for iniiiatmg the rerrteval 
action The scheduled date lor initiating 
the removal action is the date removal 
extramural cleanup contractor funds 
will be obligated and ontite cleanup will 
begin • 

The timip.g o( a nonce which ir-vokes 
the special notice procedures is citical 
because issuance of the notice tnggers 
the subsequent 60 to 120 de> 

moratorium oa EPA'conduct of ibe 
removal action. fTbe moraionum would 
last only 60 days ia mstances Mheir tne 
PRPs do not provide EPA with a "good 
faith ofiar"). Issuing tbe special notice at 
least 120 days before EPA will begtn 'be 
removal eaaeres that the subsequent 130 
day moratonum does not affect EPA's 
ability to implement the removal action 
in the event negotiations do not icaolt la 
an agreeffleai for PRP cooduci of the 
reanval ection- ' 

S. Recipients of Notice for Removals 

The removal notice should be'seat to 
all panies where iberc is suffiaeni 
evidence to make a prelimmary 
detemuoation of potential hsbility 
underaecUon 107 of CERCLA. U a 
Federal agency has been identified ss a 
generator at a facility not owned,' 
operated by* the Federal agency surii 
agency should be routinely notified Uke 
otherPflPs. " • ' 

Copies of removal notices should be 
provided to the Regional •omimstrainre 
record coonilnator. the appropnate 
Slate representsnve. and lo 
headquarters. Providing copies to l.'ic 
admntiSTBtive record cfwrdinator is 
important for ensuhne thsi the nonce be 
placed in the record. Providing copies fo 
the Slate represeniaiive is important for 
ensunng thai Slates are appropnately 
informed about possible future 
negotiations. 

Providing copies to the Lnfonnaiion. 
Management Section within the program 
Management and Support Office of the 
Office of Waste Programs Enfarcemcnt 
for entry intoihe Superfund 
Enforcement Tracking System (SETS) 
Copies should be sent to OWPE pt the 
same,lime they'are sent lo PRPs 
Providing copies to OWPE is esser.iiai 
for faciliTa ting our effons to track s.ie 
activines and to respond to 
Congressional and other mquiries- -, 

It IS not necessary to provide copies of 
each removal nonce to the 
admimstratrve record coordinaior. State 
represemative. Slate or Federal trustee. 
or headquarters m instances where . 
identical notices are provided ta , 
multiple PRPs. Where there arc ir.ulfp'e 
PRPs at a site, e copy of one removal 
notice vtnth a list of other partics^wno 
have rece'ved the letter would suffice 

7. Contents of Notice lor Removals 

As indicated the content of the 
removal notice will vary depending 
upon whelher the'purpose of the letter is 
lo simplv mform PRPs of their po'.entu! 
liability ot wnet'ner the letter will also 
be used to provide an opportunitv for 
PRP invoiiemeni in neeoiiaiior.s cither 
through • inforinal" cr •forrra;' 

= o 
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negottationa, Tbe following highlights 
tha camponems that should be induded 
in the three different types of removal 
notices. The specific content of each 
componeni of the removal noticeshould 
be essentially the same as descnbed 
earlier for RI/FS and RO/RA general 
and special notices, except where 
otherwise specified. 

a. Noiice af potential liability: If the 
purpose of the removal notice is simply 
lo inform I>RPs of their potential liability 
and to provide nouce that the Agency 
has or is about to take a response 
action, the notice ahould contain the 
following components: a notice of 
potential liability, a discussion about 
site response activities that have been 
or will be conducted at the site: a notice 
on the availability of an administrative 
record, and.a notice pursuant to section 
122(al that the special nonce procedures 
will not be used. 

The notification under section •'.22(a) 
should inform PRPs ihat the .Agency will 
not (or did not) use the section 122:e) 
special notice procedures for this 
particular response action and should 
provide an explanation for that aecision. 
The letter should indicate that it is the 
Agency's policy not to use the special 
notice procedures for removals unless 
there is a six monlh planning lead ume 
pnor to the intnanon of the response 
actiori. U the response action does 
involve a removal with a six monlh 
planning lead time but the Agency made 
a case-specific'determination not to use 
the special nonce procedures, the letter 
should provide an explanation why the 
use of such procedures was detennined 
to be inappropnate for that particuljr 
response acnon 

b. .Valine oipoten::z! liability and 
opportunity to enter into "in'ormol" 
nego:!Otiors. If the pu.-pose of the 
removal nonce is to inform PRPs of their 
potential liability and to provide PRPs 
with an opportunity to enter into 
negotiations with EPA without invoking 
the secnon lZ2(e I special notice 
procedures, the notice should contain 
the following components: a notice of 
potenncl liability: a discussion about 
site r««ponse activuies Ihat will be 
conducted at the site, a copy of the 
statement of work or workplan and draft 
administrative order on conseni. a 
notification pursuant to section 122|a) 
that the special notice procedures will 

not be used a request that PRPi notify 
EPA within a specified penod of time of 
their interest to participate in 
negotianons: a notice on the availability 
of the administreuve record: and 
informanoo on the B>A tepreaentative 
to contact. The section I22ta) 
noufication should contain the same 
infonDation discuaaed in the preceding 
peregraph. 

c Nouce ofpotenUal liability and 
opportunity u> enter into "formol̂ ^ 
negotiauons pursuant to section l2S(ej 
tpeciol nouce procedures: U the purpose 
of the removal nooce u to infotm PRPs 
of their°potential liability and lo provide 
PRPs with an opportunity to enter into 
negooaOons with Q>A using ihe secnon 
I22(e| special nonce procedures, the 
nonce should contain the following 
components, a nonce of potential 
hability: a discussion about sue 
response activines that will be 
conducted at the site: a discussion about 
the special nonce procedures and the 
negotiation moratonum: a copy of the 
statement of work or workplan and draft 
administrative order on consent: a 
discussion about what constitutes a 
"good faiih offer", a request that PRPs 
noufy EP.^ wiihin a specified penod oi 
time indicating their interest to 
panicipate in negonanons. a nonce on 
the availability of the admiftist.-3nve 
record; and informauon on the EP.\ 
representative lo contact. The "good 
faiih offer" should contain essentially 
the same components as oescnbed 
above for the RO/RA-

B Conclusion of Negotiation 
.Moratorium and Dea(il:ne .Mano^emeiit 
for Removals 

At the conclusion of the section 122(e) 
negotiation moratnrium for removal 
acnons. the Regions snouid have a fully 
negotiated administrative order un 
conseni which has been signed by the 
PRPs. (Where appropnate. a signed 
conseni decree should be provided). A 
signed administrauve order on conseni 
(or a consent decree) will show that the 
ncgonations have been successfully 
completed. 

The expectation is that the 
ncgotiatior.s will be concluded at the 
end of the 120 day moratonum and the 
Regions are strongly encouraged lo -
conclude (he negonanons within this 
penod of time In instances where the 

negotiationa do not result in an 
agieement, the Regiona may seek an 
extension to the 120 day moratonum, 
iasue an admtnistrenve order, or 
proceed with a Fund-fioanced removaL 
Note that (be Regional Admimstrator 
may grant an extension lo the 120 day 
moratonum only in limited and 
appropriate orcumatances-

C. Adminj'stratlre Orders and 
Negouauon Moratonum for Removals 

In most instances, use of the special 
notice procedures for removal actions 
will noi affect exisnng policy on issuing 
•dministranvc orders for removals since 
the special noUce procedures will be 
issued for only a small ponion of 
removals. For details on the Agency's 
pohcy on ad.ministrauve orders refer lo 
the guidance on "Issuance of 
Administranve Ordc's Ior Immediaie 
Removals" (2/21/B4)-

It IS necessary, however, to modify 
existing policy in one respect. In 
instances where Regions use the special 
notice procedures for a removal action 
and where issuance of an administrative 
order is necessary- and appropnate, the 
Regions should not issue the order until 
the end of the negonanon moratonum. 
This ensures thai the negotiation 
moratonum will be used lo negotiate 
voluntary settlements. 

v n . Disclaimer 

The policies and procedures 
established m this document are 
intended solely for the guidance of 
Covemmettt personnel. They are not 
intended and can not be relied upon to 
create any ngnts. subsiannve or 
procedural, enforceable by any party in 
litiganon with the United Slates The 
Agency reserves the nght to act at 
vanance with these policies and 
procedures and lo change them at any 
time without pubhc nonce. 

v m . For Further Infonnation 

For further information or quesnons 
concerning this guidance, pleas: contact 
Kathy MacKinnon in the Office of 
Waste Programs Enforcement at FTS-
475-6770. 
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